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Summary. Mediation as a form of realization of the protective function in tax-tort pro-
ceedings. The article is devoted to the institute of mediation in resolving tax disputes. The author
focuses on mediation both in European countries and in the national system of the country -
Ukraine. The main factors influencing the degree of efficiency of mediation processes, possible
complications and ways to overcome them are systematized. The study also addresses the still
not frequently covered aspect of international mediation in the system of internal tax conflicts.
However, most of these studies are based on mediation data in Ukraine and at the individual
level of most foreign countries. The author uses a dialectical method to define the concept of tax
mediation and comparative law method, which highlights the features of the legal regulation of
mediation. The author’s study of mediation in Ukraine and its application in resolving tax disputes
made it possible not only to focus on this problem, but also to monitor the dynamic indicators
of readiness for the introduction of this institution in Ukraine. The author proposes changes to
national legislation based on positive foreign experience. The author’s study in 2019-2020, which
accepted 2 376 people, also indicates the impossibility of introducing mediation in tax disputes
as an alternative way to resolve tax disputes in Ukraine. Legal consolidation of mechanisms in
the alternative settlement of tax disputes, which limits taxpayers in additional ways of protection.
The article consists of an analysis of the current situation of mediation in Ukraine, possible inte-
gration scenarios and recommendations for further action.
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Formulation of the problem. The growth of private cases between taxpay-
ers and fiscal authorities always ends in the field of litigation. A court dispute
resolution system that does not guarantee confidentiality, hostile disagreements
between trials, and lengthy litigation is a costly issue that many parties choose to
resolve by alternative dispute resolution.

In this modern age, resolving tax disputes through mediation is the choice
for most people. Almost every foreign country already uses such an important
institution as mediation. For example, the United States, the Netherlands, Portu-
gal, Norway, Denmark, Azerbaijan, Serbia, but this institution has not yet been
reflected in the legal system of Ukraine.

Unsurprisingly, alternative tax dispute resolution (ADR) in Ukraine causes
a lot of controversy, as neither the taxpayer nor the fiscal authority sees the expe-
diency of using mediation, as they consider it ineffective. All cases of tax dispute
are settled in administrative (by appealing the decision to a higher fiscal author-
ity) or in court.

Despite significant court receipts of tax cases in 2016-2018, the annual
increase in disputes between regulators and taxpayers is constantly in the process
of escalation, as evidenced by foreign experience in creating an effective mecha-
nism for resolving tax disputes on the use of mediation.

The term “mediation” has not yet been introduced into the Tax Code of
Ukraine and the Law of Ukraine on Mediation has not been adopted, but media-
tion is the basis for alternative dispute resolution.

The most common reason for countries to use mediation is to deal with
excessive and growing tax returns. Mediation in foreign countries is a more
effective, less expensive and faster way to prevent or resolve tax complaints. In
some countries, mediation seems to be very successful in resolving tax disputes
and yields excellent results. In mediation, the interests of the parties are para-
mount and this is the starting point for resolving disputes. It also means that the
approach is individual to each dispute, the emotions of each party are taken into
account to resolve disputes and this is really important for a tax dispute.

Since the improvement of tax dispute resolution procedures is influenced
more than just the law, the authors discuss the practical aspects of mediation in
terms of tax law. In the scope of this study; it is not possible to discuss the whole
set of mediation processes regarding the resolution of tax disputes and types of
mediation, so the authors focus on the legal basis of the institute of mediation in
tax law of Ukraine and foreign countries.

Analysis of recent research and publications. Mediation is a process of
reconcilement between the disputing parties through the assistance of a mediator
for the sake of justice without spending a lot of expenses, yet remains effective
and sincerely accepted by the disputing parties [1].

However, a more common approach today is that mediation is not a concil-
iation procedure, a process in which a third party advises the parties to a dispute
in order to reach a compromise that would suit both parties. At the same time,
mediation does not include arbitration, which is defined as a process in which an
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impartial third party, after hearing both parties to a dispute, makes a final and
generally binding decision [10].

According to A. Jeremy, a distinctive feature of the mediation procedure
as a dispute resolution procedure is its goal, which is to achieve a voluntary and
agreed result, as well as the lack of authority of the mediator to impose on the
parties any mandatory until the execution of the dispute. Ideally, the mediation
procedure is a creative and flexible process that allows for confidentiality, direct
participation of the parties to the dispute, as well as their control, which increases
the degree of independence of the parties [6].

According to Anil Xavier, mediation is considered a competitive approach
to resolving conflicts and disputes. The main role of the mediator is to ensure
interaction between the parties, help them focus on the real aspects of the dis-
pute and offer solutions to the problem that meet the interests and needs of the
parties, he acts as a bridge between the parties, helping to smooth out inequali-
ties. at the discretion of the parties. It is important to note that mediation is not
a substitute for obtaining legal advice. Mediation can be seen as a procedure that
provides interaction with the other party, as well as one that simply organizes
a persons thoughts about the conflict in the right direction and determines his
attitude to the conflict [12].

Formation of the goals of the article:

— to reveal the features of conflicts (disputes) in tax disputes;

— identify the main ways to resolve tax disputes and the problems of medi-
ation;

— generalize the theoretical foundations of mediation as an alternative way
of resolving disputes;

— find out the essence of alternative ways of resolving disputes and show the
place of mediation in the ABC system at the present stage of their development;

— to analyze the legal and organizational principles of the ABC in interna-
tional and Ukrainian law;

— to study foreign experience and determine the peculiarities of the forma-
tion of mediation in the settlement of tax conflicts;

— identify the prerequisites and justify the need introduction of the institute
of mediation in Ukraine;

— provide recommendations on the introduction of mediation taking into
account foreign experience.

Presentation of the main research material. Under the United Nations
Unified Mediation Act of 2001, mediation means “the process by which a medi-
ator facilitates communication and negotiation between the parties to help them
reach a voluntary agreement on their dispute” [11].

In Germany, “mediator is an independent and impartial person without any
decision-making power who guides the parties through mediation” [5].

European Code of Conduct for Mediation Providers “Mediation Provider”
means any public or private entity (including court-related mediation schemes)
which manages or administrators a mediation process conducted by a third-party
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neutral mediator of whatever denomination or profession, (hereafter “mediator”)
Who provides service under its auspices in assisting parties to amicably resolve
their dispute [4].

In the legislation of Azerbaijan mediation Settlement agreement [media-
tion settlement] — written agreement concluded between parties as a result of
mediation process [7].

Unfortunately, in our state the bill on mediation was rejected and there is
no legal definition of mediation. Although a well-known feature of any field of
science and law is pluralism of opinion, mediation is no exception. And in most
foreign law it is traced. Therefore, this should be taken into account when trying
to create an institution of mediation.

Tax mediation has four characteristics that are inherent in it: accessibility,
voluntariness, confidentiality, simplification [13].

Subject to subsection (2) and section 17, all communications (including
oral statements) and all records and notes relating to the mediation shall be con-
fidential and shall not be disclosed in any proceedings before a court or other-
wise [8].

The mediator may, if he considers it appropriate, communicate and hold
meetings with the parties separately, and any information disclosed to mediators
by any of the parties shall be confidential and shall not be disclosed to the other
party, or to any third party without prior permission of the party giving the said
information [9].

Regarding the countries that reported the number of conducted mediation
processes, official or estimated, the lowest data in 2016 were shown by Moldova -
6 processes, and Poland 54 of them 30 processes were resolved in the mediation
process. Montenegro reported the largest number of administrative mediations
in 2016 out of more than 9,000 cases in 2016. Albania reported 861 administra-
tive mediation processes, of which 670 were settled in 2016, Montenegro 9 175 of
which 4 414 were positively resolved. Bosnia and Herzegovina, out of 15 tax dis-
putes in 2016, were all resolved through mediation. Armenia, Georgia, Ireland,
Serbia, Sweden in 2016 did not have cases settled by mediation in tax disputes.
Some states, such as Denmark, have noted that tax mediation disputes are included
in the number of civil mediations and are not taken into account separately [2].

In the Netherlands, for example, the use of mediation to resolve tax disputes
has yielded tremendous results, as evidenced by the reduction in tax lawsuits [3].

Mediation is not used in Ukraine, only certain pilot projects existed in
Vinnytsia, Donetsk, Ivano-Frankivsk regions. From July 2010 to November
2010 alone, 28 cases were referred to mediation in the Vinnytsia District Admin-
istrative Court, 26 cases were mediated, of which 18 cases were successful, which
led the legislator to create a draft Law of Ukraine on Mediation, but will it become
an effective mechanism? in resolving tax disputes, the answer to this question can
be found in a study of author conducted in Kyiv and Kyiv region in the Taxpayer
Service Centers of 2019-2020, which was attended by 2 376 people, of whom
1% had never heard of mediation and mechanism for its use as a pre-trial dis-
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pute resolution procedure, 67% consider it ineffective for resolving tax disputes,
29% agree that it is necessary for pre-trial settlement of tax disputes and only
employees in Ukraine. According to a study conducted in Ukraine, mediation
in tax matters is sometimes perceived as impossible at all. Mediation is not a
popular way of resolving disputes in our country. Low awareness and paternal-
istic beliefs, which form the framework of the legal consciousness of our fellow
citizens, stand in the way.

The attitude of Ukrainian lawyers to mediation remains uncertain. On the
one hand the Bar Association of Ukraine and the National Bar Association of
Ukraine publicly expressed their support for mediation and organized a number
of joint events with the aim o promote mediation among lawyers. In 2016, the
Committee on mediation issues of the National Bar Association of Ukraine [14]
on the other hand, this study showed that lawyers do feel threatened by their pro-
fession by mediators and try to compete with mediators, non-lawyers by acquiring
mediation skills and integrating mediation into legal practice. Recently, a num-
ber of law firms have started offering mediation as one of services. However, this
study could not identify any statistics on such services, so mediation in this area
is likely to remain a marketing mechanism for attracting clients of legal services.

Despite its advantages, mediation is not a universal method of conflict reso-
lution. For example, mediation is not possible in disputes that require precedent,
or in cases where one of the parties seeks public rehabilitation or requires an
independent (legal) assessment of the dispute.

The integration of mediation into the judiciary should be based on grad-
ual creation legal framework, starting with the framework law on mediation and
amendments to procedural codes, ending, if necessary, with specialized regula-
tions acts on mediation. Mediation legislation should be based on international
standards, in particular on the recommendations on mediation of the Council of
Europe, EU Directives.

The practice of Georgia is interesting, where the Mediation Service was
established within the structure of tax authorities. In essence, this body resembles
the Ukrainian administrative settlement of the dispute, but the main difference
is still is the fact that a separate organization of specialists conducts inspections
and makes decisions: reject the taxpayer’s complaint in full; partially satisty the
payer’s requirements taxes; fully satisfy the requirements of the taxpayer; make
an independent decision on to one or another issue [15].

There is no such institution of mediation in Ukraine, as there is a legal
basis that would regulate this question, but in the projects there is information
that changes will be made to the Tax code. Ukraine has experience in applying
a procedure similar to mediation in tax disputes. In particular, in accordance
with the order of the Ministry of Revenue and Duties “On the organization work
aimed at filling the budget” from 15.11.2013 Ne 369-r was conducted experiment
to achieve reconciliation in court cases. Thus for 1,5 months of action of it rec-
onciliation reached a total amount of UAH 5.5 billion. Only for the period from
15.11.2013 to 01.01.2014 it provided the actual budget revenue of about 2.2 bil-
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lion UAH, which is more than the receipts received as a result of several months
of application advertised tax compromise [15]. As a result, through mediation
funds came to the state budget faster.

Thus, there is a public demand for the adoption of the relevant law on medi-
ation, and the Constitution of Ukraine allows to establish a mandatory pre-trial
procedure for dispute resolution through mediation.

Conclusions from the study and prospects for further exploration in this
scientific area. Extrapolating achievements of foreign legislation on mediation
indicate different levels of legal awareness of Ukrainian citizens. This is due to the
mentality of the citizens, the legal culture and the awareness of the population.
Pilot projects that should be implemented in Ukraine as well as the legislation on
mediation have failed, as evidenced by the unpreparedness of the population for
such an institution and its rejection.

The study conducted in 2019-2020 emphasizes this. The legislation of for-
eign countries on mediation gives a clear picture not only of the definitions, but
also of the subtleties of mediation, which even in the draft law on mediation in
Ukraine, which was rejected at the legislative level, could not be seen. Recalling
the bill, it is important to note that excessive standardization of mediation is a
danger of any regulatory regulation of the mediation procedure. After all, the
draft law “On Mediation” [16], which was to be adopted by the Verkhovna Rada
of Ukraine, should regulate only the basic principles of mediation, such as volun-
tary participation, neutrality, independence, confidentiality. Other issues, such as
the professional ethics of mediators, should be governed by a code of ethics for
mediators, which should be based on a model document, the European Code of
Conduct for Mediators [17], developed by an initiative group of mediators with
the support of the European Commission.

The reflection of the mediation of foreign countries is certain. coherence,
which is reflected both at the legislative level and in the doctrinal approaches of
scholars, which is not yet the case with Ukrainian mediation.

So, summarizing the main positive effect of the mediation process is that
after its completion, the parties clearly know that the result they came to was
produced by them directly. A contract entered into by the parties as a result of
mediation may distribute the rights, obligations of the parties, their benefits or
any acquisitions in a completely different way than specified in the court deci-
sion, based on the rules of law. The main meaning and purpose of any world
negotiations and mediation processes is to reach a consensus on both sides and
to be morally ready for the course of events in this way.

In conclusion, it should be noted that currently Ukraine is only at the stage
of forming a national model of alternative dispute resolution ADR. All the above
methods of ADR can be effectively used to resolve legal disputes in our country
(except for tax disputes), provided that their quality legislation at the level of
individual laws and codified acts.

Ukraine should adopt the positive experience of foreign countries and try
to implement it again, taking into account all the previous shortcomings that
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stood in the way of mediation. Although it is tax mediation that will not be able
to be implemented by our state due to the moral unpreparedness of both the cit-
izens themselves and the legislative changes that will need to be implemented in
the regulatory framework.

10.

11.
12.
13.

14.

15.

16.

17.

References:
Abdurrasyid, H.P. (2011). Arbitration and alternative dispute settlement (APS).
Jakarta : Fikahati Aneska.
Ales Zalar (2019) Comprehensive analysis of the currentcontext, barriers and
opportunities for developmentmediation with recommendations on development
and implementation of mediation in Ukraine.
Diana van Hout Is Mediation the Panacea to the Profusion of Tax Disputes? Printed
on 10 Sep. 2019 by IBFD.
CEPE]J, (2018) European Code of Conduct for Mediation Providers, from Mediation
Development Toolkit Ensuring implementation of the CEPE] Guidelines on medi-
ation.
Federal Republic of Germany, Mediation Act. Bundesgesetzblatt, 2012 I, p. 1577,
2012, Sec. 1 (2).
Gerami A. (2009) Bridging the Theory-and Practice Gap: Mediator Power in Prac-
tice 26 (4), 433-451.
Republic of Azerbaijan, Law of the Republic of Azerbaijan on Mediation, 2019,
art. 1.0.7.
Republic of Ireland, Mediation Act, 2017, no. 27, Art. 10 (1).
Republic of Cyprus, The Certain Aspects of Mediation in Civil Matters Law, Official
Gazette, Supplement 1 (I): 16.11.2012, No. 4365,2012, no. L.159 (I) / 2012, Art. 18 (2).
Ridley-Duft R.J., Bennett A. J. (2010) Mediation: developing a theoretical frame-
work for understanding alternative dispute resolution: paper to British Academy of
Management, University of Sheffield, 17.
Uniform Mediation Act (Enacted by NCCUSL on August 16, 2001).
Xavier A. (2009) Mediation is here to stay! 363-378.
Wibowo, BR (2018). Introduction and stages of mediation in court. Presented at the
Pelatihan Certificate Terakreditasi 2 Medical Services Party conducted by the Law
and Government School Jimli, Surabaya, Indonesia.
Kowmirter 3 nmmuranp Memiaiii, mo mie B cknami HAAY. HauionanvHa acouiauyist
adsoxamie Ykpainu : Be6carrt. URL: http://unba.org.ua/komitety.
Komumuerit B.M. Meguanunss B HAJIOTOBBIX CIOpax CIOCOOHA U obecrednTsh
JOCTVDKEHME B3aMMOBBITOJHOTO DEIIeHNs, ¥ CIOCOOCTBOBATh HAIMOTHEHUIO
oromxkera. 3akon u 6usrec. 11.04-17.04.2015. Ne 15 (1209). URL: http://zib.com.ua/
ua/115612keruyuchiy_partner_yuk_prove_group_v_kochkarov_mediaciya_v_p.
html.
IIpo’xT 3akoHy mpo Mepianito. Basa danux «3axonooasécmeo Ykpainu». URL:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?2pf3511=67831.
European Code of Conduct for Mediation Providers Ad adopted at the 31st plenary
meeting of the CEPE]J, Strasbourg, 3-4 December 2018.



10 AJIBMAHAX MDKHAPOJHOTI' O ITPABA « Bumyck 23

bepesenko 1. B. IlopiBHATbHO-IpaBOBMII aHaNi3 BUpillleHHA NOJATKOBUX CHOPiB
3a JOTOMOT 010 Mefliallii: Mi>kHapofHi Ta YKpaiHChKi ITepCIIeKTUBI

AHorania. Mepianisa sk gopma peanisauii saxucHol QpyHKIUil B IIOIATKOBO-ETIKTHOMY
npoBapKenHi. CTaTTs mpycBsYeHa IHCTUTYTY Meialii i 9ac po3B’si3aHHsI MOfATKOBYX CIIOPIB.
ABTOp 30CepEeIKYETbCA Ha MeJiallil AK B €BPONENChKIX KpaiHaX, TaK i B HalliOHa/IbHIl cucTeMi
Kpainy Ykpainy. CucTeMaTn30BaHO OCHOBHI (haKTOPH, 10 BIVTMBAIOTH HA CTYIiHb e)eKTHBHOCTI
MeJialiifHuX IpoLeciB, MOXINBI YCK/IAAHEHH Ta IULAXM iX MOJOMAHHA. [JOCTiMKEeHHA TaKoX
TOPKA€ETbCA BCe lje He YacTO BMK/IA[EHOTO acleKTy MDKHApOJHOTO NMOCepeNHMIITBA B CUCTEMI
BHYTPpIIIHIX HOfaTKOBMUX KOHGIIKTiB. OfHAaK O1IbLICTD LMX ZOCTIIKeHb 6A3YIOThCS Ha JAHUX
nocepefHNLTBA B YKpaiHi it Ha iHMBifyanbHOMY piBHI 6iMbIIOCTi 3apyObKHMX KpaiH. ABTOp
BYKOPHUCTOBYE [iia/IeKTUYHNIT METOR [ BUSHAYEHH: MOHATTA IIOJATKOBOTO IIOCEPENHNITBA I
IOPiBHA/IBHO-TIPABOBUIT METOJ, 110 BUK/IA/IA€ OCOOMMBOCT] IPABOBOTO PeryIOBaHHA Mefiariii.
ABTopcbKe focmimkeHHs Mepianii B Ykpaini Ta ii 3acTocyBaHHA B pO3B’A3aHHI OJaTKOBUX CyIIe-
PEYOK a0 MOXKIUBICTD He Juille 30CepeAUTUCh Ha 11ilt Tpob/eMi, a i BIICTEXXUTH fUHAMIYHI
TIOKa3HMKY TOTOBHOCTI /IO 3alIPOBA/PKEHH L{bOT0 iIHCTUTYTY B YKpaiHi. ABTOp IIPOIIOHY€E 3MiHM
710 Hal[{OHAJIbHOTO 3aKOHOJABCTBA HA OCHOBI NMO3UTMBHOTO 3apyOiXKHOTO HOCBify. ABTOpChKe
pocmimxenna y 2019-2020 pokax, axe npuiinano 2 376 0cib, Takox BKasye Ha HEMOX/MBICTb
3aIpOBA/DKEHHA Mefliallil B IOJAaTKOBUX CIOPaX fK a/[bTEPHATUBHOTO CIOCOOY pO3B SA3aHHA
MOJaTKOBUX CYIepeyoK B YKpaiHi. 3a TaKMX YMOB IVIATHMKY TONATKiB BifMOBIfHO [0 MOAAT-
KOBOTO 3aKOHOJJaBCTBA YKpalHM M030aB/eHi JOCTYIy [0 MOJATKOBUX HPAaBOBIAHOCUH dYepe3
BifICYTHICTb HOPMATHMBHO-TIPAaBOBOTO 3aKpil/ICHHA MEeXaHi3MiB a/lbTepPHATMBHOTO PO3B A3aHHA
TIOJIaTKOBYIX CIIOPIB, 110 0OMeXYe IIATHUKIB IIOAATKIB Y AOAATKOBUX croco6ax saxucty. Crarts
CK/TAJIAEThCA 3 aHAJi3y MOTOYHOI CUTYallil PO3BUTKY Mefianii B YKpaiHi, MOXXIMBMX CLieHapiiB
iHTerpanii Ta peKOMeH/ALiI OO MTOFA/IBIINX Aill.

Knrouosi cmoBa: mepianis, mogarkosuii chip, IVTaTHUK MOJATKiB, (icKaMbHMIT OpraH,
a/lIbTepHATVBHE PO3B SA3aHHA OJATKOBYX criopiB (ADR).



