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Summary. Since domestic violence is still a severe issue that targets people across countries, it
is important to focus on it as on human rights issue. In this article, the research is conducted from the
international human rights law perspective, with domestic violence regarded as a serious problem for
all the countries. The author seeks to analyze the provisions of the European Convention on Human
Rights in light of protection from domestic violence. The author describes the positive obligations
that exist for the members of the Council of Europe regarding domestic violence, as they are key
to protecting survivors of domestic violence and preventing it. In this article, domestic violence is
analyzed as an issue that can have multiple forms, resulting in different violations of the international
human rights law. The paper focuses on the issue of domestic violence as violations of Articles 2,
3, 8 and 14 of the European Convention on Human Rights. In addition, the author describes the
existing margin between different provisions of the European Convention on Human Rights that
may apply to certain cases. The author also uses numerous landmark cases of the European Court of
Human Rights to illustrate the interpretation of domestic abuse in light of the European Convention
on Human Rights. In addition, there are some relatively new cases analyzed. In this paper, the issue
of domestic violence is consequently researched as a violation of Articles 8, 3, 2 and 14, each of the
possible approaches illustrated by the relevant case-law. The author aims to illustrate the principles
underlying the decisions of the European Court of Human Rights. The article also shows the
complexity of the issue, featuring different cases and how the opinion of the European Court of
Human Rights may vary depending on the facts of the case, even when they may seem similar.
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of Human Rights.

Formulation of the problem. Domestic violence remains a poignant prob-
lem for every country, and the European countries are no exception. Even with the
ratification of the Council of Europe Convention on preventing and combating
violence against women and domestic violence (known as Istanbul Convention)
[1], domestic violence is still a common form of gender-based violence and dis-
crimination. Analyzing domestic violence from the international human rights
perspective is important, as it marks the severity of the issue.

The failure to provide victims of domestic violence with adequate treat-
ment, protection, and justice has resulted in applications, logged to the Euro-
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pean Court of Human Rights (hereinafter - ECHR or Court). In its decisions,
the Court has established a practice of understanding the issue of domestic vio-
lence. Since the Court’s practice affects, one way or another, the legal system of
each member state, it is crucial to analyze the Court’s case-law in this area with
due scrutiny.

Analysis of recent research and publications. Domestic violence has been
an overlooked issue for many years, especially in Ukraine. Only in recent years,
the number of related research papers started to grow, including those supported
or funded by NGOs. In Ukraine, the topic has been researched by a number of
scholars including Kharytonova O. V. [2]. However, Ukrainian scholars tend to
focus more on domestic legislation and researching domestic violence as a matter
of criminal law.

Also, there are several publications on domestic violence as a matter
of human rights law by European authors, including research, conducted by
Ramune Jakstiené (Lithuania) in 2014 [3].

Formulating the goals of the article. Since the Courts case-law is an
important source of improvement of domestic Ukrainian legislation, a deep anal-
ysis of principles and ideas, underlying the Court’s decisions on the cases, con-
cerning domestic violence. Even with numerous laws and conventions adopted
across Europe, the issue remains delicate and unsolved, so the main purpose of
this research is to analyze domestic violence as a violation of several articles of
the European Convention on Human Rights (hereinafter - Convention) and to
generalize the Court’s case-law on domestic violence issues.

Presentation of the main research. Domestic violence is a complex prob-
lem, which has several dimensions. They include psychological, social, cultural
aspects, as well as legal aspects. Many scholars tend to analyze this issue as a
matter of criminal law of a certain country, as it allows to focus on more practical
dimensions of domestic violence.

However, it is important to consider combating domestic violence as a part
of international human rights law. With domestic violence being a significant
component of a vaster problem - gender-based violence and violence against
women - it is crucial that the importance of this issue is understood worldwide.
For example, the Council of Europe has recognized domestic violence as the
most common form of womens rights violations in Europe [4].

Nowadays, many international organizations work on combating domes-
tic violence. With international documents adopted on different levels (The
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) by the United Nations [5] and Istanbul Convention by Council of
Europe), domestic violence and violence against women is considered a global
problem. These documents require states to create a number of mechanisms, as
well as adopt specific legislation, that help eliminate gender-based violence or
at least provide survivors with adequate treatment and safety. This work is sup-
ported by several funds and organizations, including the United Nations Popula-
tion Fund (UNFPA), UN Women, etc.
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However, there is a bigger problem that often arises in different counties.
This problem is the lack of justice for survivors of domestic violence. While
Council of Europe has created a convention that seeks to protect women from
gender-based violence, there are still countries that are yet to ratify it (including
Ukraine, Great Britain, Hungary, Slovakia and several others — 11 Council of
Europe states in total). Thus, women of these countries need other international
provisions that can serve as a protection for them - even if they themselves are
unaware of such means.

This is where it is important to consider the Convention [6] as the most effi-
cient international document that establishes protection for the survivors seek-
ing justice. Since the ratification of the Convention is essential for a country to
be the Council of Europe member, it means that its provisions are able to protect
survivors of domestic violence almost in every European country.

When considering domestic violence as a violation of rights established by
the Convention, it is important to mention that this issue is covered by several
articles. Generally, the applications concerning domestic abuse are lodged to the
ECHR regarding Articles 2 (right to life), 3 (prohibition of torture), 8 (right to
respect for private and family life) or 14 (prohibition of discrimination). Some-
times the applicants also lodge complaints under Article 6 (right to a fair trial)
and Article 13 (right to an effective remedy). As the problem of domestic vio-
lence is very complex and each case is rather unique, the applicants usually file an
application indicating that several articles of the Convention have been violated.

Speaking of the nature of the obligations that the states have in terms of
domestic violence, it is important to note that they are of the positive kind. Even
though the primary aim of the Convention is to protect an individual from
unlawful actions of the state, the lack of the necessary actions can also constitute
a violation of the Convention. It is specifically true for cases involving domes-
tic violence as victims tend to face obstacles while trying to get their case dully
investigated and the abuser prosecuted, as well as the governmental bodies (such
as the police) believe these cases to be “difficult” [7].

The first time the ECHR formally recognized that a state can be poten-
tially responsible for private acts was in 1998 in Osman v. The United Kingdom
[8]. This decision is important as it created a basis for positive obligations for
states, including the cases concerning domestic violence. Clearly, perpetrators of
domestic abuse are private individuals, but it does not mean that a state cannot
be held responsible in the cases, concerning domestic violence.

Article 8 is one of the most common Articles used to lodge a complaint to
the Court. While its primary objective is to protect individuals from unlawful
intervention in private life by public authorities, the Court has made it clear that
domestic violence shall not be regarded as a “private matter” [9, § 83]. This state-
ment, made by Court, establishes an important practice for states. Thus, should
the authorities declare a case which involves domestic violence to be a “family
matter” and deprive the victim of their right get the perpetrator prosecuted, this
will lead to the violation of Article 8 of the Convention.
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The existence of positive obligations was also clarified in X and Y v. Nether-
lands. The Court declared that positive obligations of the states may “involve the
adoption of measures designed to secure respect for private life even in the sphere
of the relations of individuals between themselves” [10, § 23]. In this case, a man
who raped a mentally disabled girl in a private care facility was not prosecuted
because the girl did not take actions herself, and it was her father who lodged the
complaint. The Court has found that the states have obligations to interfere when
it is necessary to effectively protect the right to private life.

Since Article 8 is quite vast, it is necessary to clarify that the cases regarding
domestic violence usually fall within the scope of protection of moral, physical,
and psychological integrity. As seen in X and Y v. Netherlands, a physical attack
can be classified as an infringement of private life. Article 8 is often invoked when
there was an incident of ill-treatment, which does not itself reach the severity
necessary to invoke Article 3 [11, p. 520]. It is often the case with complaints
regarding domestic violence, for example, A v. Croatia [12], the applicant was
experiencing both physical and verbal abuse, committed by her husband. Even
though the applicant has tried to seek protection from authorities, only some of
the measures were successful. Others, including compulsory treatment, were not
implemented. The husband hired a private detective who discovered the appli-
cant’s new address, and the applicant’s requests for additional protection were
dismissed as the authorities decided she was not in immediate risk. The ECHR
found the violation of Article 8 but decided not to examine the complaint under
Articles 2, 3, and 13.

With Article 8, it is not always necessary for the violence to be physical, as
Hajduova v. Slovakia has shown [13]. The applicant claimed that she was abused
by her husband, including death threats after she moved out. Even though the
domestic court convicted him, he was required to undergo psychiatric treatment.
However, the treatment was not carried out, and the death threats continued
after his release from the hospital. The Court has found that the death threats
themselves constitute a basis to invoke Article 8, being enough to affect the psy-
chological integrity of the applicant, even though these threats have not materi-
alized into physical abuse [13, § 49].

Generally, the Court finds there were violations of Article 8 (in the dimen-
sion of state’s positive obligations) when there was a lack of effective remedy to
protect one family member from another, or when the state fails to adequately
protect victims [11, p. 520]. However, it is unlikely for the ECHR to hold there
was a violation of this Article when there was a diligent investigation and prose-
cution, even if the applicant thinks those measures were not severe enough or the
sentence was lenient [14].

The balance between positive and negative obligations under Article 8
regarding domestic violence sometimes leads to questioning whether the mea-
sures taken by a state to protect victims are not against the rights of others. It
may be the case with restraining orders, as this measure often invokes the debate.
However, in light of the A v. Croatia decision, we can see that in case of domes-
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tic violence, the positive obligations to protect victims should prevail. It is also
necessary to mention the recent decision of the ECHR on the case involving
domestic violence — Levchuk v. Ukraine [15]. The applicant, who was a victim of
domestic violence, tried to enforce the provision of Housing Code which allows
for a person to be evicted from the house for systematic inappropriate behav-
ior. Domestic courts have found no reasons for the husband to be evicted, even
though they agreed that his behavior was not adequate. The Court held that the
national courts were too formalistic in their decisions and the decisions were not
in accordance with the state’s positive obligation under Article 8.

In this decision, the ECHR emphasized the role of the restraining orders,
noting that eviction measure could have potentially compensated the applicant’s
claims, but the restraining order is more effective when the situation is urgent
[15, § 82].

Therefore, domestic violence is seen by the Court as a violation of Article 8,
especially when the threshold of Article 3 was not met. The positive obligations of
the states prevail when it comes to the protection of victims of domestic violence.

As we discussed the cases when the Court finds the violation of Article 8,
but not Article 3, it is important to focus on the case-law when the ECHR found
there was a degrading, inhuman treatment, or torture.

As discussed above, for Article 3 to be invoked, a certain level of hostility
and severity of domestic violence is usually required. The assessment of the min-
imum level of severity is rather relative, and depends on all the circumstances of
the case, including the nature and context of the ill-treatment, its effects, dura-
tion, etc. [3].

Perhaps the most famous and truly landmark case is Opuz v. Turkey, where
the Court has found a violation of Article 3 [16]. The state has failed to protect
a wife from her husband, who committed serious physical violence. The Turk-
ish law did not provide for the prosecution of the perpetrator after the appli-
cant withdrew the complaint. Also, the Court found that the small fine imposed
and the lack of effective protective actions from the state resulted in a viola-
tion of Article 3. Remarkably, the ECHR also declared there was a violation of
Article 14, noting that “the applicant has been able to show, supported by unchal-
lenged statistical information, the existence of a prima facie indication that the
domestic violence affected mainly women and that the general and discrimina-
tory judicial passivity in Turkey created a climate that was conducive to domestic
violence” [16, § 198].

In Opuz v. Turkey, the Court also considered the potential violation of Arti-
cle 2 regarding the applicant’s mother. The applicant’s husband killed a woman,
and the domestic court mitigated his sentence, substituting life imprisonment
with 15 years and 10 months of imprisonment. The reason to mitigate the sen-
tence was that the assault was committed as a result of a “provocation” by the
deceased [16, §§ 53-58]. The Court found that the Turkish authorities did not
display due diligence and failed to protect the applicant’s mother, even though
she petitioned to the authorities about being in danger and being subjected to
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death threats [16, § 149]. Thus, the Court stated that the state’s authorities failed
in their positive obligations to safeguard the right to life of the applicant’s mother.

Another landmark case, demonstrating the existing margin between vio-
lations of Articles 3 and 8, is Valiuliené v. Lithuania, where the Government of
Lithuania acknowledged the violation of Article 8, but the Court did not accept it
[17,§ 5]. The ECHR concluded that the physical injuries of the applicant, as well
as damage to her feelings, were severe enough to reach the level of ill-treatment
in the meaning of Article 3 [17, § 70]. This case concerned the inefficiency of
relevant authorities, which resulted in the violation of Article 3.

Therefore, the states have positive obligations to protect individuals from
ill-treatment or degrading treatment, which is often the case with domestic
violence. The Court has confirmed that Article 3 requires states to take measures
to ensure that the individuals within the jurisdiction of the state are not subjected
to torture, degrading treatment, or ill-treatment, conducted by private individuals
(18, § 22].

The understanding of positive obligations under Article 3 in different cases
involving domestic violence is not the same, though. Positive obligations under
Article 3 have two dimensions, which sometimes overlap: the obligation to pro-
tect against proscribed ill-treatment and the obligation to investigate and to
enforce the law [11, p. 274]. In Eremia v. The Republic of Moldova, the state failed
to effectively prosecute the perpetrator, who was a police officer. The Court found
that the suspension of the criminal investigation against the applicant’s husband
had the effect of shielding him from criminal liability rather than deterring him
from committing further violence against the applicant, resulting in his virtual
impunity [19, § 65].

Thus, it can be seen that the two dimensions of the state’s positive obligations
under Article 3 often overlap, especially when it comes to domestic violence. The
states should not only create a legal framework that prevents and punishes the
ill-treatment but also are also required to effectively investigate and prosecute
such incidents. These obligations are especially important for cases involving
domestic violence since the adoption of the applicable legislation is usually not
enough for the perpetrators to be punished.

Even though the interpretation of the Convention’s provisions regarding
domestic violence is not strict, the Court’s practice shows that even a single act
of inhuman, degrading treatment can be considered serious enough to invoke
Article 3.

Article 2, which protects the right to life, is not the most common provision
to be invoked in the cases concerning domestic violence, as deprivation of life
is the most severe outcome of the incidents. States have a positive obligation to
safeguard the right to life, and the general principles of this obligation arising
have been described in Branko Tomasic v. Croatia: “a positive obligation will arise
where it has been established that the authorities knew or ought to have known
at the time of the existence of a real and immediate risk to the life of an identi-
fied individual from the criminal acts of a third party and that they failed to take
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measures within the scope of their powers which, judged reasonably, might have
been expected to avoid that risk” [20, § 49-51].

Article 2 was applied to the case in Opuz v. Turkey regarding the applicant’s
mother. [16, § 149]. In another case that involved a record of physical and psy-
chological abuse, Kontrova v. Slovakia, the police failed to fulfil its obligations
multiple times, which led to the death of the applicant’s children, who were shot
by her husband [21, § 14]. The Court found a violation of Article 2 in this case
[21, § 55], as the death of the minor children were directly linked to the failures
of the authorities to prevent this violence.

This paper already has several examples of cases that illustrate the Court’s
opinion on domestic violence being a form of discrimination (including Opuz
v. Turkey, Eremia v. The Republic of Moldova). Nevertheless, it is important to
emphasize that the Court often finds a violation of Article 14 when the manner
in which the authorities handled the case resulted in a failure to fulfil the positive
obligations. For example, in Mudric v. The Republic of Moldova, the Court held
there was a violation of Article 3 in conjunction with Article 14 [22]. The appli-
cant complained that the authorities failed to enforce court protection orders. In
the Court’s opinion, the actions of the authorities were not a result of a simple
failure but reflected a discriminatory attitude towards the applicant as a woman
[22, § 63]. Thus, the ECHR found a violation of Article 14.

When it comes to invoking Article 14 regarding domestic violence cases,
prima facie evidence is of particular importance. For example, in Mudric v. The
Republic of Moldova, the Court found that the findings of the United Nations
Special rapporteur on violence against women, its causes and consequences sup-
port the impression of discrimination against women in Moldova [22, § 63].

There are other cases in which sufficient prima facie evidence was found,
too. For example, in Eremia v. The Republic of Moldova, there was a suggestion of
a reconciliation by social worker, and the applicant was called “not the first nor
the last woman to be beaten by her husband”. In addition, there was pressing by
police officials to withdraw the application, as well as suspending the proceed-
ings [19, § 89]. Similarly, the Court has made an important statement in Opuz v.
Turkey, where it recognized the violence that the applicant and her mother had
to endure as a form of discrimination against women [16, § 200].

However, there were cases where the applicant did not produce sufficient
prima facie evidence, and the complaint under Article 14 was thus rejected by
the Court. In Kalucza v. Hungary, the applicant failed to show different treat-
ment compared to others in similar situations [23, § 75]. If the applicant decides
to invoke Article 14, it is essential they produce sufficient prima facie evidence,
which may include data from the Committee on the Elimination of Discrimi-
nation Against Women, United Nations Special rapporteur on violence against
women, case-law, statistics, etc.

Understanding of gender-based violence (including domestic violence)
as a form of discrimination is incorporated not only in the ECHR case-law but
also on the UN level. General Recommendation No. 19, adopted in 1992 by the
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Committee on the Elimination of Discrimination Against Women, focuses on
violence against women. It defines “gender-based violence” as “a form of discrim-
ination” [24].

It is essential to mention that domestic violence is not understood by the
Court as an issue that only women can be subjected to. For instance, Article 3,
discussed above, applies against men as well as women [25, § 50]. The Court
has emphasized numerous times that domestic violence can take various forms,
and it is a general problem for all member states. However, it has also noted that
women make up an overwhelming majority of victims [26, § 71].

As seen in many cases, discussed above, the ECHR often finds multiple vio-
lations in a case when it comes to domestic violence. It is also common when
there are several applicants, for example, a mother and her children. In these
cases, the Court may find different provisions of the Convention applicable to
each applicant (as in Eremia v. The Republic of Moldova, etc.).

When it comes to domestic violence, the concept of due diligence is a stan-
dard. The Court has incorporated this standard by recognition state responsi-
bility for non-state actors in meeting obligations under the Convention [27]. As
discussed above, due diligence can be key to preserve the right to life, physical
and psychological integrity, as required by the Convention.

Conclusions and prospects for further research. As we can see, the ECHR
has confirmed multiple times that the states need to fulfil their positive obliga-
tions when it comes to reacting to domestic violence. With the issue of domestic
violence being quite complex, the Court examines the cases with scrutiny, apply-
ing different provisions of the Convention.

When it comes to finding whether Article 3 or Article 8 was violated in the
cases, involving domestic violence, the ECHR decides whether a certain thresh-
old of severity was met. This decision may depend on various aspects.

In numerous cases, the Court has held that women continue to face dis-
crimination when they try to file a complaint to the police or other governmen-
tal agencies. Even when there is a sophisticated legal framework to prevent and
combat domestic violence, it may be ineflicient in certain cases, especially if
authorities create obstacles to justice.

As for further research, it is important to focus on a bigger picture: domes-
tic violence and violence against women being a matter of international law.
Comparative research illustrating how different countries try to eliminate the
obstacles to justice for women may be useful for improving the situation with
domestic violence and the response to it.
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Kenpak f. T. [lomalrHe HacUIbCTBO AK MOpyIIeHHA €BpomeiichKoi KOHBEHIIii Ipo
3aXICT HPaB TIOANHA T2 OCHOBOIIOTI0)KHUX CBOOO

Anoranisa. OcKilbKy JOMAIIHE HACUIBCTBO JOCI 3A/TUIIAETHCS CEPITO3HOI0 POOHIEMOIO,
Biff IKOI IIOTEPIAOTb JIIOAM B YCiX KpaiHax, BaXK/INBO 30CepPeKYBATICA Ha Ll mpobieMi K Ha
HOpYIIEHH] TIpaB MOAMHN. Y Liil CTaTTi aBTOp NPOBOAUTD JOCTIKEHHA 3 TOIIALY MKHAPOA-
HOTO TIpaBa IIPaB JIONVHY, a JOMAIIHE HACH/IBCTBO IIPOIIOHYE PO3YMITH SK CEPIIO3HY Ipo6IeMy
JULA BCIX KpaiH. Y cTaTTi aBTOp IIPOIOHYE ITPOaHali3yBaTy I0/I0KeHH:A EBPOIeiichbKoi KOHBEHIii
IIPO 3aXMCT TIPaB JIOMMHY Ta OCHOBOIIOJIOXKHYX CBOOOJ caMe Y CBiT/Ii 3aXMCTy 0ci6 Bifj goMari-
HBOTO HACU/IBCTBA. ABTOp ONNCY€ MO3UTUBHI 3000B’A3aHHS, 110 iCHYIOTb Y KpaiH-uieHiB Pagu
€Bpom B KOHTEKCTi JOMAIIHbOTO HACVIbCTBA, aJKe TaKi IO3UTUBHI 30008’ A3aHHA epKaB €
K/II0YOBMMM Y 3aXMCTi TIOCTpaKAanMX Bifi JOMAIIHbOTO HACUIbCTBA, a TAKOX Y JIOr0 Iomepe-
JUKeHHI. Y IIill CTaTTi JOMAIIHE HACUIbCTBO aHAI3YETbCA AK npobrema, siKa MOKe MaTy pisHi
nposABY Ta GOpMH, IO IPU3BOJUTD OPYIIEHD Pi3HIX HOPM MDKHAPOJHOTO ITPaBa IPaB TIOANHM.
151 cTarTs HOKYCYEThCA Ha JOMAIIHBOMY HACUIBCTBI K HOTeHILiiiHOMY mopyuteHHi Cratei 2,
3, 8 Ta 14 €Bpomelicbkoi KOHBEHIii PO 3aXUCT IPaB JIOAMHN Ta OCHOBOIIONIOXHNUX CBOOOJ.
Ha popady aBTOp CTaTTi OMMCye BifHOCHO TOHKY Ta aOCTPaKTHY MeXYy, fIKa iCHye MK pisHMMM
HOTIOKeHHAMM €BPOIEIiChbKOi KOHBEHILii PO 3aXMCT IpaB TIOAMHU Ta OCHOBOIONOKHUX CBO-
0071 y KOHTEKCTi JOMAIIHbOTO HACU/IBCTBA, 1 AKi 3 HIX MOXYTb 3aCTOCOBYBATIUCS 10 KOHKPETHNUX
crpas. ABTOP BUKOPUCTOBYE Pi3Hi BaK/IMBi pilleHHA €BpOIeiCbKOro Cyfy 3 IpaB NIOAMHN 3
MeTOI0 IIPOIMIOCTPYBaTH TPAKTYBAHHA JOMAIIHbOTO HACUTILCTBA Y CBIT/Ii €BPOIENiCbKOI KOHBEH-
11l PO 3aXVCT IPaB IOVHY Ta OCHOBOIOIOXHIX cBOOO. Tako)X aHa/i3yI0ThCs fesKi BITHOCHO
HOBI CIIpaBy. Y 11ili CTaTTi MMTaHHA JOMAIIHBOTO HACU/IbCTBA IIOCTiIOBHO HOCTIKEHO K IIOPY-
meHHA Crateii 8, 3, 2 Ta 14, TakoX KOXKeH i3 MOXX/IMBUX Mi/IXO/iB ITPOiNIOCTPOBAHO BifITIOBIfHOI0
HPaKTUKOI EBPOIENCHKOro CYAy 3 IpaB MOANHN. ABTOP Ma€e Ha MeTi IIPOiMTICTPYBaTH TIPUH-
IUIIN, 1110 TIOK/Ia/IeHi B OCHOBY BMHECEHUX pillleHb €BpOIENiCbKOro CyAy 3 mpas mofnHu. CrarTs
TaKOX JIEMOHCTPYE CKIA[HICTb HMPoOIeMy HOMAIIHBOTO HACW/IBCTBA, NOKA3yHUM Pi3Hi Hpu-
KJ/Iafy1 pillleHb Ta Te, K 03MLiA EBPOINEIICHKOro CYNy 3 IIPaB NIOAVHI MOXKe PISHUTICS 3a/IEKHO
Bif $aKTiB CIIpaBy, HABITH AKIIO HA TIEPLINIT IIOITIAS BOHM MOXKYTb 3/]aBaTICA CXOKVMIL

KmrouoBi cmoBa: foMmallHe HacUIbCTBO, C€BpOMENCbKa KOHBEHIIA MPO 3aXMUCT IIpaB
JIIOAVHM Ta OCHOBOIIOIOXHMX CBOOOJ, EBPOIENIChKIIL CY/ i3 IIPaB JTIOANHI.



