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Summary. The scientific article is devoted to the study of the topical issue of temporal cer-
tainty in the implementation of justice in the Ukrainian legal system. It is emphasized that the
model in the organization of the national judiciary, in particular, regarding its observance of tem-
poral rules of efficiency, is international practice, first of all - the decision of the European Court of
Human Rights. This paper proposes a scientific assessment of objective and subjective factors that
affect the timeliness of proceedings. The elements that ensure the temporal stability of a person's
right to judicial protection are analyzed. Some components of the concept of "reasonable time" of
the process, including its interpretation by the European Court of Human Rights, have been stud-
ied. It is established that a "reasonable time" cannot be clearly established for all types of disputes,
but to assess whether the time in these circumstances met the parameters of reasonableness, should
be based on established in judicial practice factors as basic criteria for this phenomenon. For civil
disputes, such criteria include the complexity of the case from both the factual and legal side, the
plaintiff's conduct, the timeliness of the actions of the judiciary, public authorities, the importance
of the case for the person concerned. It is emphasized that a subjective factor, such as the legality
of the decision, is also significant. After all, the issuance of an unfounded and unmotivated verdict
leads to the issuance of illegal, in terms of substantive law, court decisions. In the temporal sense,
such a violation of the law leads to a delay in the consideration of the case, non-compliance with
a reasonable time due to the need to review and cancel the unfair decision on appeal or cassation.
Examples of ambiguity and inconsistency of the current procedural legislation are given, which
contributes to unjustified delays in the consideration of cases and even illegal refusal of access to
court. Relevant proposals have been made to amend the legislation.
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Formulation of the problem. Legal certainty as an integral element of the
rule of law, enshrined in the Convention for the Protection of Human Rights
and Fundamental Freedoms, is inherent in the legal system in the field of both
lawmaking and law enforcement, including at the stage of judicial proceedings.
At the same time, great importance is attached to the certainty of temporal char-
acteristics in the creation of acts of law and their use to regulate social relations
and protect the subjective rights of the individual. An important role is played
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by indicators of the quality of the rule of law in the temporal dimension, which
guarantees the principle of legitimate expectations of the person, his confidence
in the stability of legal acts and actions, their irreversibility and consistency, the
rules to the persons etc.

In addition to guaranteeing the temporal stability and fairness of the rule
of law (this shows the importance of the principle of legal certainty in the field of
lawmaking), legal certainty must be achieved in the field of law enforcement. In
this context, the studied principle is widely used in the decisions of the European
Court of Human Rights. At the same time, it covers several separate manifesta-
tions, which have different directions, but, nevertheless, all of them are aimed at
achieving a common result — ensuring certainty of law enforcement and thus -
effective protection of individual rights. Therefore, in resolving a specific case,
the European Court achieves the implementation of the theoretical requirement
to adjust a certain rule, eliminate its ambiguity, provide clarity and clarity of its
content.

Analysis of recent research and publications. In scientific journalism, the
work of such scientists as M. Buromensky, D. Gomien, O. Goncharenko, V. Goro-
dovenko, V. Marmazov, O. Prokopenko, P. Rabinovych, D. Suprun, S. Shevchuk
and others. However, these studies were aimed at providing a general description
of the concept of fair trial, including in its temporal dimension. At the same time,
doctrinal developments of concepts on the effectiveness of timely enforcement
by European institutions and its adaptation to the Ukrainian legal mechanism
are still extremely insufficient. The issue of legal consequences for a country if it
is found to have committed violations of the Convention remains virtually unex-
plored, as evidenced by the practice of repeated appeals to the ECtHR for viola-
tions for which the body has already been prosecuted.

The purpose of this article is to analyze the legal results of ECtHR judg-
ments against Ukraine in the context of the implementation of specific organiza-
tional measures of the state to bring its legislation and law enforcement practice
to European standards to ensure timely and fair consideration of cases.

Presenting main material. The European Court of Justice uses the notion
of "reasonable time" (Article 6 § 1 of the Convention for the Protection of Human
Rights and Fundamental Freedoms) to determine the appropriate length of pro-
ceedings. At the same time, the shortest term of consideration and resolution
of a court case, sufficient to provide timely (without unjustified delays) judicial
protection of violated rights, freedoms and interests of a person, is interpreted as
reasonable. In the national Ukrainian procedural legislation one can also notice
the attempts of normative solution of this issue. Thus, in Part 2 of Art. 210 of
the Code of Civil Procedure (CPC) states that the court considers the case on
the merits within thirty days from the date of the hearing on the merits. Special
terms of consideration are set for some cases of separate proceedings, such as an
application for compulsory psychiatric care (considered by the court within the
following terms from the date of its receipt in court: on hospitalization of a person
in a psychiatric institution — within 24 hours; on psychiatric examination - within
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three on the provision of outpatient psychiatric care, its continuation and exten-
sion of hospitalization — within ten days (Article 349 of the CPC), the disclosure
by the bank of information containing banking secrecy (five days from the date of
receipt of the application (Article 289 of the CPC), compulsory hospitalization in
an anti-tuberculosis institution or on the continuation of treatment (no later than
24 hours after the opening of proceedings) (Article 345 of the CPC).

However, this definition does not completely coincide with the European
interpretation of the essence and content of the "reasonable period". After all,
according to the principles followed by the ECtHR, the concept of consideration
of the case within a reasonable time is evaluative. It means the time required for
the correct and fair resolution of each case in the procedural form prescribed by
law. Therefore, a "reasonable time" cannot be clearly established for all types of
disputes, but to assess whether the time in these circumstances met the param-
eters of reasonableness, should be based on factors established in case law as the
basic criteria for this phenomenon. For civil disputes, such criteria include the
complexity of the case both in fact and in law, the behavior of the plaintiff, the
judiciary, public authorities, the importance of the case for the person concerned
[1, p. 15-17]. A significant circumstance is a subjective factor, such as the legality
of the decision. After all, the issuance of an unfounded and unmotivated verdict
leads to the issuance of illegal, in terms of substantive law, court decisions.

In the temporal sense, such a violation of the law leads to a delay in the
consideration of the case, non-compliance with a reasonable time due to the need
to review and cancel the unfair decision on appeal or cassation. Finally, incor-
rect justification due to the substitution of concepts, distortion and disregard
by national courts of the plaintiff's position and appealing such actions to the
European Court significantly delays the moment of reaching the truth from the
actual time of the offense. For example, in the case of Shapovalov v. Ukraine, the
ECtHR found that the applicant had tried in 2004 to obtain information on the
conduct and results of the presidential election in Ukraine, but had been refused
by the Territorial Election Commission. All national courts also denied the appli-
cant protection of his right to information, stating that he was challenging the
election procedure. Disagreeing with this position, the ECtHR noted that in this
case the applicant was a journalist and requested information for his professional
activities, ie for publication in connection with the elections. Failure to do so
could damage his business reputation and career. Therefore, the European Court,
recognizing the fact of violation of paragraph 1 of Art. 6 of the Convention, con-
cluded that the domestic courts had misunderstood the applicant's complaint,
namely that it had raised not the issue of the 2004 presidential election procedure
but the issue of access to information [2, §$ 49, 55, 57].

Such examples of intentional or unintentional distortion of the position
of a person who appeals to administrative or judicial bodies in order to obtain
proper and fair application of legal norms are quite indicative of the domestic
legal system. For example, a popular violation of a person's right to information
is the recognition of his information request not by an appropriate action aimed
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at obtaining it, but by a citizen's request. Freedom to seek, receive and impart
information is one of the most important political and personal human rights
and is included in the Universal Declaration of Human Rights (Article 19). Arti-
cle 34 of the Basic Law of Ukraine states that everyone has the right to freely
collect, store, use and disseminate information orally, in writing or otherwise — at
their discretion. Article 32 of the Constitution also states that every citizen has
the right to acquaint himself with information about himself in state authorities,
local self-government bodies, institutions and organizations that is not a state or
other secret protected by law.

Special laws in Ukraine regulate the procedure for access to information,
including by submitting an information request. The Law of Ukraine "On Access
to Public Information" defines the procedure for exercising and ensuring the
right of everyone to access information held by subjects of power, other manag-
ers of public information defined by this Law, and information of public interest.
information means information reflected and documented by any means and
on any media, which was received or created in the course of performance by
subjects of power of the duties provided by the current legislation, or which is in
possession of subjects of power powers, other managers of public information,
defined by this Law.

By qualifying the information request sent to the information manager as a
citizen's request, the latter thus makes a substitution of concepts in order to use
inappropriate means of response. Differences in these ways of communication
between a citizen and the authorities are given in the explanation of the Ministry
of Justice of Ukraine dated May 3, 2012. In particular, it states that the right of
appeal and the right of access to public information are closely linked. However,
it is necessary to distinguish between a citizen's appeal and a request for informa-
tion. The right to appeal is a proposal (remarks), statement (petition) and com-
plaint (Article 3 of the Law of Ukraine "On Citizens' Appeals") set forth in writing
or orally, to subjects of power, associations of citizens, enterprises, institutions,
organizations regardless of ownership, media. Instead, a request for information
means a request of a person to the information manager to provide public infor-
mation in his possession (Article 19 of the Law of Ukraine "On Access to Public
Information"). The appeal concerns the defense of the rights and legitimate inter-
ests of the citizen and proposals for the activities of the subjects of power, expos-
ing their shortcomings (comments) in the work. And requests for information
are about providing public information, which is owned or should be owned by
its administrator. Therefore, the timing and procedure for responding (and thus
the ways in which the rights of the person who applied to the subject of authority
were violated) differ significantly. For example, a response to a request for infor-
mation must be sent within 5 days, and a request must be sent within 30 days of
receipt by the relevant authority. Establishing the real essence of the relationship
is crucial for the judicial protection of specific rights of the individual. Other-
wise, the decision of the law enforcement body will inevitably acquire signs of
improper validity and unmotivated, therefore - can not claim legitimacy.
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We should also note that the duration of the process is inevitably influenced
by the certainty of the current legislation. Its inconsistency, ambiguity, which
causes different interpretations and applications, can seriously and unjustifia-
bly delay the process. This is often manifested in differences in procedural laws
regarding the jurisdiction of certain disputes. For example, there are recurring
situations where, for example, an entity is suing a commercial court and the case
is pending in a court of general jurisdiction. In this case, the judge refuses to
accept the statement of claim, because the application is not subject to consid-
eration in the commercial courts of Ukraine (Part 1 of Article 175 of the Code
of Civil Procedure). The basis for the return of the statement of claim, appeal or
cassation appeal, which affects the duration of the process, in this case is the need
for the applicant to comply with certain procedural requirements established by
law: send the application to a particular court, pay court fees, provide copies of
documents. If these obligations of the applicant are established by law, then, as a
rule, their non-observance makes it impossible to consider the dispute. However,
such a rule is not always applied by the ECtHR. In considering the case of Kreuz
v. Poland [3, § 53], the Court noted that the right to a court was not absolute.
It may be subject to restrictions permitted by the content, because the right of
access to a court by its very nature requires regulation by the state. However, a
restriction will not be compatible with Article 6 § 1 of the Convention if it has
no legitimate aim and if there is no proportional relationship between the means
employed and the aim pursued. The same applies to cases of misapplication of
the rule of legal certainty to establish the jurisdiction of certain courts, which
leads to a violation of the human right to a timely hearing of his case, and even in
general — to access to court.

For example, when considering a case on a person's claim to declare illegal
the decision of the Kyiv District Council in Poltava city to issue a permit for a
land use plan for a plot of land owned by the plaintiff, has a cadastral number,
but not reflected in the city master plan, and the administrative court and court
general jurisdiction alternately refused to consider the case due to its incompe-
tence in these courts. This was largely due to the inconsistency of the decisions of
the plenums of the relevant courts, which differently determined the substantive
jurisdiction of the cases, and as a result suffered specific entities in need of pro-
tection. As a result of such ping-pong, the established six-month term for appeal-
ing to administrative courts expired, and if it had not been for the intervention
of the appellate instances, the plaintiff would have been deprived of the right of
access to court at all [4].

To address this issue, a precedent-setting law enforcement approach has
been developed, which illustrates the interpretation used by the European
Court in several cases. For example, in the case of Peretyaka and Sheremetyev
v. Ukraine, it was established that the dispute over the payment of pensions to
former pensioners, which was considered by national courts of first and appellate
instances in civil proceedings, due to changes in procedural law - entry into force
The Code of Administrative Procedure from September 1, 2005 — came under
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the jurisdiction of administrative justice. Therefore, the cassation appeals filed
in accordance with the legislation in force at the time of review of decisions on
appeal to the Supreme Court of Ukraine within two months were forwarded by
the latter to the Supreme Administrative Court of Ukraine, which refused to con-
sider because the one-month period provided by CASU for cassation appeal, was
omitted. The European Court has ruled that under such conditions, the restric-
tion of the right of access was applied disproportionately [5, §$ 36, 40].

In other cases, due to the competition of the relevant codes, cassation
appeals against court decisions on pension disputes submitted to the Supreme
Court (SCU) and subsequently submitted by it to the High Administrative Court
(HAC) were rejected by the latter as those to be considered in civil proceedings.
Noting the violation of Art. 6 of the Convention, the European Court reasoned
that the HAC did not act in accordance with the instructions of the SCU, which
according to the Constitution is the highest instance in the system of courts of
general jurisdiction. The jurisdiction of the Supreme Court should extend to the
settlement of disputes between higher specialized courts, in particular in mat-
ters of procedural law. The Supreme Court must decide on the admissibility of
cases in which the law is inconsistent. It must also resolve disputes over jurisdic-
tion between three jurisdictions (civil and criminal, commercial, administrative)
[6, para. 25]. The refusal of the HAC to consider the applicants' cassation appeals
contrary to the decisions of the SCU not only deprived the applicants of access to
court, but also undermined the authority of the judiciary.

Thus, as we can see, this situation was associated not only with some diffi-
culty in establishing jurisdiction in certain categories of cases, but also with the
lack of certainty of the act itself (Code of Administrftive Jurisdiction), which was
adopted by Parliament, in terms of failure to ensure the principle of guarantee-
ing legitimate expectations. personality and proportionality in the application
of the new act by introducing a transitional period. This led, in particular, to
the fact that some cassation appeals remained simply unresolved. The problem
of inconsistency between the courts' positions on jurisdiction, which ultimately
led to a violation of a person's right to a fair trial, led to a finding of non-com-
pliance with Article 6 of the Convention in the Church of Sosulivka v. Ukraine.
In particular, the applicant organization's claim for the transfer of the church
premises for exclusive use was not considered in either civil or commercial pro-
ceedings, as the courts of each jurisdiction referred to the jurisdiction of a court
of another jurisdiction. In considering this case, the Court reiterated that its task
was not to examine whether, in particular in the light of Article 17 of the Law
of Ukraine "On Freedom of Conscience and Religious Organizations", courts of
general jurisdiction or commercial courts had jurisdiction to consider the merits
or which of these courts is competent to consider the applicant's complaints on
the merits. The court noted that the applicant had had access to these courts,
but none of them had considered the merits of his complaint about the inability
to use the church building, as they considered that they had no jurisdiction to
deal with such matters, despite procedural admissibility requirements. The Court
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therefore concludes that this situation is tantamount to a denial of justice, which
violates the very essence of the applicant's right of access to a court, which is
guaranteed by Article 6 § 1 of the Convention. Accordingly, there was a violation
of this provision [7, paragraphs 51, 53].

A similar situation was also considered by the ECtHR in the case of Sut-
yazhnik v. Russia. The applicant complained about the illegality of the rules of
the Arbitration Procedure Code, which presuppose ambiguity in the interpre-
tation of the jurisdiction of the arbitration law over non-profit organizations. In
fact, the reason for the annulment of the lower courts' decisions under supervi-
sion was that the dispute between the applicant and his opponent was outside
the jurisdiction of the arbitral tribunals. The issue of errors of jurisdiction, in
principle, can be considered a "significant shortcoming” that can be remedied by
supervision. However, the question arises as to whether, in certain circumstances
of the case, a breach of the rules of jurisdiction may be regarded as a ground for
reviewing a decision which the applicant considers res judicata. Having clarified
the specific circumstances of this case, the European Court concluded that it did
not see any urgent public need that would justify a departure from the principle
of legal certainty. The decision of the arbitral tribunal was overturned, primarily
in the interests of legal purism, and not in order to correct an error that is signif-
icant for the judicial system [8, paragraphs 37-38].

In Ukrainian law enforcement practice, cases of inconsistency of interpre-
tations of certain provisions of the same law by different national courts are also
indicative. For example, in Matsyuk v. Ukraine [9] the Court found a violation of
Article 6 § 1 of the Convention on the ground that the applicant had been deprived
of the practical opportunity to challenge the refusal to pay compensation under
Article 12 of the Law of Ukraine “On Compensation actions of bodies of inquiry,
pre-trial investigation, prosecutor's office and court "as a result of improper regis-
tration by law enforcement agencies of the corresponding document. The fact was
that the tax police had instituted and then closed several criminal cases against the
applicant in connection with the misappropriation of property and tax evasion. The
applicant subsequently twice applied to the tax police for compensation for non-pe-
cuniary and pecuniary damage caused to him as a result of the criminal proceedings,
but the tax police refused to comply with these claims, as stated in a letter. Having
received the refusal drawn up in this way, the applicant applied for compensation to
the court, which in turn refused to hear his complaint because the refusal of the tax
police was set out in the form of a letter and not a ruling. The applicant re-applied to
the tax police, but the result was the same: the latter systematically refused to satisfy
the extrajudicial claims by letter, while the judicial authorities did not recognize the
document as an object of appeal. The courts of three instances therefore dismissed
the applicant's claim for non-pecuniary damage, which the European Court had
found to be a violation of his right of access to a court.

From the above we can draw certain conclusions. As we can see, the
non-absolute right of access to court, in circumstances when the state itself is not
able to properly resolve conflicts and differences on procedural issues related to
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the jurisdiction of individual cases, leads to unjustified denial of access to court,
undue delay, and thus to arbitrariness and violation of the right to a fair trial.
The Venice Commission tried to resolve the problem of contradictions between
national courts of different jurisdictions. Thus, in its conclusion at the 84th ple-
nary session, this body pointed out that the creation of three different jurisdic-
tions in Ukraine, headed by three courts of cassation, independent of each other,
could lead to numerous and often complex conflicts of jurisdiction. At the very
least, what can be expected in such a situation: the creation of an effective system,
such as a special court of "conflicts" to resolve such conflicts. The Supreme Court
could be suitable for this purpose, but its jurisdiction as a court of cassation is
limited to the application of substantive law. It is not clear why the Supreme Court
should be denied jurisdiction over procedural law, especially if most issues of a
fair trial (Article 6 of the European Convention on Human Rights) concern pro-
cedural issues. Differences in the jurisprudence of higher specialized courts may
also arise in connection with the rules of procedural law, and therefore it would
be useful if there was an instance capable of ensuring equal application in these
matters. The Supreme Court must provide a general interpretation of the law of
the highest judicial body and, thus, ensure the same interpretation of the law by
all courts even before conflicts arise [10, paragraphs 28-29, 31].

At present, the issues raised in this paper could be resolved by regulating
their regulation in the new versions of the legislation on the judiciary and proce-
dural codes. Unfortunately, we must state the vagueness of the wording in these
laws (for example, paragraph 6), Part 2 of Art. 36 of the Law "On the Judiciary
and the Status of Judges"). Therefore, it is hoped that the Ukrainian judiciary will
apply the practice of European law enforcement more widely, and thus ensure
respect for human rights to a fair trial.
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I'yitBan II. JI. KoHuenuis po3yMHOro CTpOKy CYZOUYMHCTBAa B MDIKHApOZHOMY Ta
YKpaiHCbKOMY IIPaB03acTOCYBaHHi

Anoranig. CraTTa npucBsAYeHa JOCTIPKEHHIO aKTya/lTbHOTO IMMTAaHHA 4acoBOi BM3Haye-
HOCTI I1iJj Yac 3[i/ICHEHHA CyJOYMHCTBA B YKPAiHCbKIil IpaBoBili cucrteMi. Haromomyerncd, 1m0
B3ipLieM B OpraHisaljil HalliOHa/JIbHOTO CYJiBHUITBA, 30KPEMa, IIOJO0 JOTPUMAHHA HUM TEMIIO-
paIbHUX HpaBuI eeKTUBHOCTI, € MDKHAPOJHA MPAKTVKA, HacaMIepey — pilleHHs €Bporeit-
CBKOTO CYAY 3 IIpaB JIOAMHK. B wiit po6oTi IpomoHyeTbcs HaykoBa OLiHKA 00 €KTMBHUX Ta
Cy0’exTUBHUX (AKTOPIB, SKi BIVIMBAIOTh HA CBOEYACHICTb CYAOUMHCTBA. [IpoanaizoBaHo ene-
MEHTH, 10 3a0e3MeYyI0Th TEMIIOPaIbHY CTaOIIBHICTD ITpaBa 0co6M Ha CYHOBMIt 3axuCT. [loci-
JDKEHO OKpeMi CKIaJHUKI IIOHATTA «PO3YMHII CTPOK» IIPOLIECY, Y TOMY YMC/Ii JIOr0 TIyMadeHHs
€BPOIEICLKIM CYOM i3 IpaB JIOAMHU. BCTaHOB/IEHO, IO «PO3YMHMIT CTPOK» He Moxe OyTu
YiTKO BCTAHOBJIEHMII [IA YCIX BUJIiB CIIOPIB, aje /I OLiHKM TOTO, Y/ BifiTIOBilaB CTPOK Yy LIMX
00cTaBMHAX TapaMeTpaM PO3YMHOCTI, C/Tiji OMMPATICA Ha BCTAHOB/IEH] Y CYAOBill IPaKTUIIi YMH-
HVIKI SIK 6a30Bi KpuTepii Auporo sBuia. [/ HMBIIbHO-IPaBOBOX CIOPIB 10 OAIOHNX KpUTEPiiB
HeoOXifHO BifHECTM CK/IQZIHICTD CIIpaBM fAK i3 (GaKTUYHOrO, TaK i MPaBOBOTO OOKY, MOBEMIHKY
N03VBaYa, CBOEYACHICTD [ill CyI0BOI YyCTaHOBY, OPTraHiB Jiep)KaBHOI B/Iajii, BaXK/IMBICTD CIIPaBU
s 3atjikaseHol ocobu. ITigkpecmoeTbes, o iCTOTHUM € i CYOEKTMBHUII YMHHUK, TaKUil 5K
3aKOHHICTD pillleHHA. A/)Ke TOCTAHOB/IEHHA HEOOIPYHTOBAHOTO Ta HEMOTHBOBAHOTO BEPAUKTY
IPVBOAUTD O BUHECEHHA HENMPaBOMIPHUX, 3 IOIVLAZY HOPM MaTepiaZbHOTO MpaBa, CYJOBMX
pimeHb. Y TeMIOpaTbHOMY CEHCi Take TMOPYIIEHHA 3aKOHY HPM3BOAUTH [0 3aTATYBaHHA PO3-
IJIAAY CIPaBY, HEJOTPUMAHHA PO3YMHOTO CTPOKY IPOLIeCy BHACTIOK HeOOXiIHOCTI Iepernany
Ta BiIMiHM HECIIPABENIMBOIO PillleHHA B aNeNALIiHOMY 4YM KacaliliHoMy nopaaky. Haseneni
IPYKIaZ) HEOJHO3HAYHOCTI Ta CYNEePeYINBOCTI YMHHOTO IIPOLIECYaTbHOTO 3aKOHO/ABCTBA, 10
CITpUSIE HEBUIIPABJAHOMY 3aTATYBAHHIO PO3IJIAZlY CIPaB Ta HABITb HENpPaBOMIpHIll BiIMOBi y
poctymi o cyny. Hagani Binmosigsi mpomosnuii oo KOpuryBaHHA 3aKOHOAABCTBA Y Lilt cepi.

KirouoBi cmoBa: 4acoBa BI3HAYEHICTb, PO3YMHUIL CTPOK, CBOEYACHICTD CYJOUMHCTBA.



