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Summary. The article is devoted to the study of the topical issue of implementation into the
Ukrainian national legal system of the basic principles of a fair trial, defined by the Convention for
the Protection of Human Rights and Fundamental Freedoms. At the same time, it is emphasized
that not only decisions concerning Ukraine, but also others should be taken into account and
properly analyzed in the administration of justice. Attention is paid to the temporal dimensions
of the concept of a fair trial. It is emphasized that in Ukraine there are numerous violations of
reasonable deadlines not only for the consideration of court cases, but also for the execution of
final decisions. The problem of unjustified delays in the process has become systemic, which does
not meet the criteria of reasonableness of the term of consideration, developed in the established
case law of the European Court of Human Rights. After all, according to it, the reasonableness
of the duration of the proceedings should be determined taking into account the circumstances
of the case and taking into account the following criteria: complexity of the case, behaviour
of the applicant and relevant authorities, and the degree of importance of the dispute for the
applicant. Instead, our judicial system is dominated by subjective delays, which should not be the
case. Practical examples illustrate the issue of untimely court proceedings, as well as improper
compliance with the principle of non-cancellation of final verdicts by national courts. As a result of
such neglect of democratic principles in the field of Ukrainian judiciary, there is often an arbitrary
and subjective interpretation of European case law, which does not add legal certainty to public
relations. In most cases, the European Court concludes that the primary responsibility for the
excessive length of proceedings lies with the public authorities, as the organization of proceedings
must be done in such a way that it is expeditious and efficient, and that is the task of national
courts. The paper concludes that in Ukraine the unity of criteria for the use of the case law of the
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European Court in court proceedings has not been developed. Preferably, in real proceedings, if
the ECtHR decision is referred to, it is abstract. Quite often, such a reference to international case
law is simply irrelevant to the facts of the case.

Key words: reasonable time, fair trial, temporal certainty.

Formulation of the problem. The Convention for the Protection of Human
Rights and Fundamental Freedoms is the main document that introduces world
values into national legal systems and promotes fair and just justice. It is note-
worthy that the European Court of Human Rights, which is called upon to apply
and interpret convention provisions, is guided in this matter by the principle of
legal certainty as the main determinant of a fair trial. However, the Convention
itself does not contain normative enshrinement of legal certainty in the form of
clear and unambiguous prescriptions. In such circumstances, awareness of the
content and real essence of the legal certainty of norms and court decisions is
achieved through the judicial application of its elements in the decisions of the
European Court of Human Rights. The practice of this body is called precedent,
because in resolving cases it tends to generally follow the approaches used by it
before, if it does not consider it necessary to change them. In particular, in the
motivating part of the decision, the court, instead of reproducing the arguments
previously expressed by it, may refer to the arguments expressed in previous
decisions. However, the Court has repeatedly emphasized that it is not bound
by its own previous decisions, its enforcement has an evolutionary component
and the ECtHR changes its legal position from time to time [1, p. 50]. This body;,
developing case law, provides certain clarifications of the definitions and rules of
use in the conduct of proceedings of certain provisions of the Convention.

National legislation seeks to incorporate these principles into the Ukrainian
legal system. Article 17 of the Law of Ukraine “On Enforcement of Judgments
and Application of the Case Law of the European Court of Human Rights” indi-
cates the need for courts to apply the Convention and the case law of the ECtHR
as sources of law, and Article 18 of this Law defines the reference to the Conven-
tion and case law. As we can see, the law is about “the practice of the Court” in
its general sense, i.e. not only decisions concerning Ukraine, but also others must
be taken into account and properly analyzed in the administration of justice.
The main thing is not the subjective composition of the parties to the dispute,
but its content. In this case, the defining principle of a fair court is the ability to
obtain fair justice, regardless of which social group a person belongs to, or other
personal characteristics [2, p. 178]. The principles of equality and adversarial
proceedings are an integral part of the right to a fair trial guaranteed by Article
6 of the Convention. It is their proper observance that the ECtHR often refers to
when justifying its decisions.

Analysis of recent research and publications. Such scholars as S.P. Golo-
vaty, O.V. Demin, Y.I. Matveeva, M.I. Kozyubra, S.P. Pogrebnyak, M.V. Smutok,
O.V. Solovyov, V.S. Stefanyuk, U.Z. Koruts and others studied this problem. At
the same time, having carefully studied the issue of definiteness of the rule of law
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and court decisions in general, scholars still do not pay enough attention to the
analysis of compliance with the requirements of fairness of justice in Ukrainian
law enforcement verdicts in certain civil disputes. In particular, the timeliness of
trials, adherence to the principle of non-repeal of final verdicts and the develop-
ment of mechanisms for the timely enforcement of national courts have not been
properly scientifically clarified. As a result, in the field of Ukrainian judiciary,
there is often an arbitrary and subjective interpretation of European case law,
which does not add legal certainty to public relations. The theoretical solution of
these issues is the purpose of this work. This will provide practical recommenda-
tions for improving approaches to the fair application of justice.

Results. The requirement of fair trial is aimed at a specific decision as a
result of law enforcement activities. In this regard, the requirements concern
both the content of the courts verdict (its clarity, consistency, validity, legal-
ity and motivation), and the stability and stability of the final court decision,
designed to be a regulator of public relations. The ECtHR has repeatedly pointed
out that contradictory decisions of national courts may be a separate and addi-
tional source of legal uncertainty and, consequently, a violation of the right to
a fair trial established by Art. 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms [3, p. 75]. In carrying out their application
of the law, courts often have to carry out so-called judicial law-making, which is
concerned with the interpretation of national law in accordance with European
standards, that is, creative work, in particular on the specification of fundamental
rights and freedoms. And it is this activity that is largely based on the doctrine
of judicial precedent, the content of which is the obligation of the judiciary to
enforce their previous decisions (stare decisis). This means the need to adhere to
the resolved and not to change the resolved issues [4, p. 316].

In this sense, when respecting the principles of justice that are consistent
with the case law of the European Court, special attention should be paid to the
issue of respect for final judgments, in the sense that the final judgment should
not be questioned in the absence of substantial and irrefutable circumstances
can justify. Otherwise, the verdicts of the Ukrainian courts will be considered as
violating the human right to a fair trial. Unfortunately, such cases, far from the
principles of justice, are currently quite common. For example, the Commer-
cial Court of Kyiv committed these violations in the case No. 910/22191/13 [5].
In this case of bankruptcy of the Accord Credit Union, which began in 2013, no
practical progress has been made until the end of 2019. But the steps taken by
the improper debtor to freeze the process and get rid of the demands of annoy-
ing creditors indefinitely were taken by a surprisingly lenient court. Namely, in
December 2014, an amicable settlement was approved in the process of bank-
ruptcy, according to which more than 40% of the debt was written off, and the
rest was rescheduled for a considerable period, which was the subject of a court
ruling. In fact, at least until the end of this period, which is 2022, the debtor
is relieved of the hassle of repaying his creditors, which he had to pay back in
2008. And after the delay, as is traditionally the case, he will declare his next



6 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

failure, “throwing” the believers. Such schemes with the active and, we assume,
not free assistance of Ukrainian commercial courts in our country do not sur-
prise anyone.

Thus, in the order of amicable settlement in the bankruptcy process was,
in particular, written off part of the debt of KU “Accord” to the creditor G. On
this basis, the debtor together with the court concluded that the court decision
approving the amicable settlement in bankruptcy is a novelty of the debt all debt
relations between the debtor and his creditors. This approach can be considered
fair, but only within the requirements that were stated by the participants in the
bankruptcy process: their level with the conclusion of an amicable agreement
has really changed. But this does not apply to Mr. Gs claims. In 2009, he filed
a lawsuit against the Accord Constitutional Court to recover the amounts due
to him, won the dispute, and the decision came into force. Moreover, the local
court of general jurisdiction, which ruled on the dispute in 2009, secured its exe-
cution by seizing the debtor’s funds, and this measure is known to be in effect
until the final execution of the judgment. In November 2009, enforcement pro-
ceedings were instituted by a civil court, which have not been enforced to date.
Moreover, the problems with the implementation of this decision are in the plane
of interference in the enforcement process by the Commercial Court of Kyiv.
Apparently, having a very warm relationship with his long-term relative — the
debtor, the court in the appeal of the actions of the executor in the enforcement
proceedings since 2009 for some reason persistently produces regular rulings,
which effectively overturns the final decision of another court. At the same time,
the commercial court does not care at all that no procedural decision can review
and revoke the verdict of the court, which has long become final. The fact that
only a court that has made a specific decision (Article 448 of the CPC of Ukraine,
Article 338 of the Code of Civil Procedure of Ukraine, Part 1 of Article 74 of the
Law of Ukraine “On Enforcement proceedings”).

But the main problem of the commercial court is a misunderstanding of
the concept of debt, and thus a violation of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, the principle of res
judicata — the invariability of the final decision. The fact is that the settlement
agreement may be an innovation of the regulatory (secured by state coercion
through a court decision) requirements that were presented to the debtor in
the bankruptcy process. In fact, this is exactly what is written in the com-
mented settlement agreement. However, in relation to our specific case, these
regulatory requirements ceased to exist in 2009. Because at this time (long
before the bankruptcy case was initiated) by a court decision in a civil dispute,
this monetary obligation was granted the protection and legal status of a debt,
which is subject to unconditional recovery in Ukraine on the basis of a final
decision of a national court. This debt, established by the court, was not and
in essence could not be recovered in the bankruptcy process, so it cannot be
reorganized during the settlement agreement and, moreover, cancelled by the
commercial court.
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Meanwhile, in our state, both the general theoretical foundations of substan-
tive law and international convention principles are often treated in a simplistic
and even sloppy manner. Therefore, we have that the inviolable final court deci-
sion, which came into force more than ten years ago, is currently not enforced,
because it is called into question by the procedural decision of the commercial
court. It should be noted that such a frankly illogical and illegitimate decision
was supported by the Northern Commercial Court of Appeal. Therefore, “prob-
lems in the conservatory”, as the classic said, are systemic. And they will once
again lead to the responsibility of the state of Ukraine for the violation of fair trial
in terms of non-compliance with the principle of res judicata.

In fact, cases of arbitrary review of final decisions by Ukrainian national
law enforcement agencies are duly assessed by the European Court of Human
Rights. Thus, in the case of Yushchenko and Others v. Ukraine [7], the ECtHR
found that virtually the same issue concerning the material relations between
the parties had been the subject of a civil action in a criminal case and a sepa-
rate civil proceeding. The criminal case was considered earlier, and the decision
on the civil aspect became final. But in civil proceedings, the verdict on the
content of the same substantive legal relations, namely the issue of civil liability
for possession of certain property, had a completely opposite form. The Court
therefore emphasized that in the absence of any indication of any defects in
the criminal proceedings, the Court concluded that the new resolution of the
same issues nullified the previously concluded proceedings, which meant the
actual annulment of the earlier final decision, therefore, did not comply with
the principle of legal certainty.

Another element of the requirements of Art. 6 of the Convention requires
that the case be heard within a reasonable time. Improper application in Ukraine
is also recorded in the case law of the European Court. Thus, the Court has repeat-
edly found a violation of Article 6 § 1 of the Convention in cases which raise
temporal issues of unreasonableness of the terms of the judiciary in such cases
as “Pavlyulinets v. Ukraine” (§ 53), “Vashchenko v. Ukraine” (§ 50), “Pisatyuk v.
Ukraine” (paragraphs 24, 30-34) and “Popilin v. Ukraine” (paragraphs 24-31).

For example, in Andrenko v. Ukraine [8] the applicant challenged her
father’s will in a local court in 2002. In November 2008 the court denied her
claim as unfounded. After a lengthy appellate review of the dispute, the first-in-
stance decision was overturned and the case remanded to the local court.
There, in fact, the case was without any movement at the time of the ECtHR. In
deciding on the excessive length of the proceedings, the Court stated that the
eight-year and nine-month proceedings, which had not yet been concluded,
did not meet the criteria for reasonableness of the time-limit established in its
established case-law.

After all, according to it, the reasonableness of the duration of the proceed-
ings should be determined taking into account the circumstances of the case and
taking into account the following criteria: the complexity of the case, the behav-
iour of the applicant and relevant authorities. In the circumstances of the present
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case, even though the applicant had twice supplemented her claim and the courts
had been awaiting an expert opinion for a decision in the case, it could not be
considered particularly difficult. Although the applicant contributed somewhat
to the increase in the length of the proceedings, her conduct alone could not jus-
tify a total duration of more than eight years and nine months. Therefore, the
Court considers that in the present case there are no delays caused by the appli-
cant’s conduct which should not be included in the total length of the proceedings.
The Court therefore concludes that the primary responsibility for the excessive
length of the proceedings in this case lies with the public authorities. There has
accordingly been a violation of Article 6 § 1 of the Convention in the present case.
However, the Court’s position on the assessments of the various factors leading to
delays in the proceedings is also stable. Thus, as a rule, the Court does not accept
the Government’s assertion that the applicant contributed to the increase in the
length of the impugned proceedings. The applicant may not be charged with mak-
ing a complaint and using the means available to him under national law to pro-
tect his interests. The conduct of the parties does not release the respondent State
from liability, as the organization of the proceedings must be done in such a way
that it is fast and efficient, is the task of national courts [9, paragraph 43].

As we can see, the principles that ensure compliance with the requirements
of a fair trial, including the legal idea of stability and timeliness of court decisions
through the application of mechanisms established by the case law of the ECtHR,
have been developed so far only theoretically. In practice, in national legal sys-
tems, including the Ukrainian one, the argument of uncertainty often works, the
main focus of which is the court. It consists in the fact that in a significant class
of cases the law does not provide a single correct answer or the existing body of
legal norms allows to come to more than one result, and sometimes these results
can be opposite [10, p. 50]. The European Court of Human Rights has repeatedly
emphasized in its judgments the different and often contradictory approaches to
the application and interpretation of domestic law by the Ukrainian judiciary.
And it is the approach aimed at achieving legal certainty, eliminating unjustified
differences and ambiguities in specific law enforcement should be adopted as a
model of the national judicial system.

At the same time, the shortcoming is obvious that in Ukraine the unity of
criteria for using the case law of the European Court in court proceedings has
not been established. Preferably, in real proceedings, if a reference is made to a
decision of the ECtHR, it is abstract in nature. Quite often, such a reference to
international case law is simply irrelevant to the facts of the case. If, however,
the decision of the Court used to substantiate the position of the national law
enforcement authority is related to the circumstances of the case, the court shall
not provide reasons for its compliance with Ukrainian law. In fact, the justifica-
tion of the position of a party or court in the process is not only the mention of
such a decision in the court verdict, but also a detailed analysis of its applicability
to a particular case. This must be clearly and reasonably motivated by the court.
Only under these conditions is the use of a judgment of the European Court of
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Human Rights justified. If the relevant motivation confirms the legal side of the
proceedings, this must be stated in the decision, and this argument is very impor-
tant for the established concept of a fair trial. However, where the decision of the
ECtHR is not relevant to the subject matter of the dispute, the court must reject
the relevant reference as formal and inconsistent with due justification.

The application of the case law of the European Court in order to implement
the effective protection of guaranteed rights and freedoms of citizens, as already
mentioned, is authorized by law. Thus, non-application or misinterpretation of
the Convention principles and practice of the European Court is a violation of
national law. The role of European case law is that the ECtHR not only essentially
decides the case, but also creates a legal judicial doctrine that allows the law to
become a dynamic system that develops, through which human rights standards
are formed [11, p. 71].

National law enforcement authorities must be guided by the case law of the
European Court in deciding a particular case. If it is certain that the correctness
of the position in the examination of the matter is confirmed by the case law of
the ECtHR, the body may refer to such an act of the Court. At the same time, if
the right of the subject has not been violated, it will also be very appropriate to
substantiate the court’s motivation that the case law of the ECtHR does not con-
firm the person’s position. Such a mechanism will be effective in the presence of
a reasonable and clear court decision in this aspect [12, p. 32-33]. Decisions of
national courts taken in violation of these criteria violate fundamental human
rights. They should be reviewed and cancelled. And this should be clearly in line
with the rules of Recommendation No. R (2000) 2 of the Committee of Ministers
of the Council of Europe of 19 January 2000, which calls on States to provide for
a clear procedure for reviewing a court verdict [13].

From the above we can draw certain conclusions. Unfortunately, we must
state that the Ukrainian judiciary is seriously abusing these subjective charac-
teristics of the concept of “reasonable time”, turning most lawsuits into endless
procedural exercises that are not justified either theoretically or methodologi-
cally. For example, despite the legal provision that a cassation review should take
place within two months, the Supreme Court today can boast of only a few cases
reviewed in a timely manner, while the vast majority of cases have been pending
before the Court of Cassation for years. And this despite the fact that the highest
judicial body is fully formed and has no shortage of staff. Therefore, the problem
lies in the plane of incorrect organization of the national judicial system, which
requires a detailed legal analysis. A fair trial is a global and European asset as a
manifestation of fair and impartial timely consideration of each person’s case.
There is still a lack of awareness of judges in the Ukrainian legal system about
the basic principles of European fair judiciary. The problem is also that even
when applying the case law of the European Court of Human Rights, courts do
not always clearly and unambiguously understand the legal meaning of such an
application. The solution is seen in the introduction of systematic training and
increasing the responsibility of judges.
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HMM BMMipaM MOHATTA CIIpaBeAnuBoro cyny. Ilifkpecnioernbes, mo B YkpaiHi MalThb Miclie qmc-
JIeHHI IIOPYILIeHH:A PO3YMHMX CTPOKIB He /IyIle CAaMOTO PO3IIAAY CY/IOBUX CIPAB, a i BUKOHAHHA
0CTaTOYHVX pimenb. CTama CHCTeMHOK Ipo6/reMa HeBUIPAaBJJAHNX 3aTATYBaHb IIPOLECY, L0
30BCiM HE BiIIOBifja€ KPUTEPIAM PO3YMHOCTi CTPOKY PO3INIALY, HAIlpallbOBAHMM B YCTa/IeHii
npenenenTHiit npaktuni €CIIL. Amxe 3rifHO 3 Hel0 PO3yMHICTb TPUBAJIOCTI IIPOBA/XKEHHA Ma€e
BM3HAYATIICA 3 OILALY Ha OOCTaBMHM CIIPABY Ta 3 YPaXyBaHHAM TAaKMX KPUTepiiB, AK: CKIaf-
HICTD CIIpaBY, OBEMIiHKA 3aABHIKA Ta Bi/ITIOBI{HMX OPTraHiB BIa/ii, @ TAKOXK CTYIIiHb Ba)KIMBOCTI
TpefMeTa CIopy i 3aABHuKa. HaTomicTb y Hawmiit cygoBiit cuctemi nepeBaxaioThb Cy6 eKTUBHI
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dbaxTopy 3aTpUMKH, 110 He TOBMHHe Matu Micie. Ha mpakTu4HMX MpUKIagax MPOiTHCTPO-
BaHa Ipo0/IeMaTyKa HeCBOEYACHOCTI CY[OBMX IIPOLECiB, @ TAKOXX HEHA/IEKHOTO JOTPUMAHHS
IPVHIUITY HECKACYBAaHHS OCTATOYHMX BEpPAVMKTIB HallioHA/MbHMMM Cyfamu. BHacmifgok moxi6-
HOTO HEXTYBaHHs JeMOKPAaTHYHMMM 3acajiaMit y chepi yKpaiHCHKOTO CY[iBHUIITBA YacTo Bifl-
OyBaeTbCA HOBIIbHE Ta Y6 €KTUBHE TIyMadeHH: €BPOIEIICbKOIO MpeljefleHTHOTO IPaBa, 10 He
JIOfIa€ CYCIiIbHMM BiJHOCHHAM IIPAaBOBOI IIeBHOCT. 37e611b1I0r0 EBPOIIeIICHKMIT CY/ ZOXOAUTD
BJUICHOBKY, 1110 OCHOBHY Bi/jIIOBifJa/IbHICTDb 3a Ha[MipHy TPMBaIiCTh IPOBA/PKEHHA Y CIpaBax
HeCyTb JiepXKaBHi opraniu, 00 oprasisaniist poBajKeHHs OBMHHA 6y T 3po6/IeHa TaKIM YIHOM,
11106 BOHO 6y/10 IIBUAKYM Ta e(peKTUBHIM, i TO € 3aBJJAHHAM CaMe HAIliOHa/TbHUX CY/AiB. Y cTaTTi
POOMTBCA BUCHOBOK, 110 B YKpaiHi He HAaIpaliboBaHa €HICTb KpUTEpiiB BUKOPUCTAHHA IIPaK-
TUKY €BPOIEIICBKOrO CYAY Iifi Yac pO3IARY CYAOBUX CIIpaB. 3[e6iIbIIOro B pearbHOMY CYH0-
YMHCTBI AKWIO i 37iliCHIOEThCA MocHmTanHA Ha pienHs €CIII, To BOHO HOCUTb abCTPaKTHUIL
xapakrep. [locuTb 4acTo B3arai nofibHa srajka mpo MbKHAPORHY CYZIOBY IPAKTUKY IPOCTO He
Mae€ BifHOLIEHHS 10 (aKTiB CIIPaBY, 110 PO3I/IALAETHCA.
Krro4oBi cmoBa: po3ymMHUIT CTPOK, CIPaBeINBIUIL CY/, TEMIIOpa/IbHa BU3HAYEHICTD.
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JTIO3IHCbKA C. B,

KaHAUAAT OPUANYHUX HAYK, JOLIEHT,

IOLeHT Kadenpy Mi>KHapOIHOTO Ta €BPOMEIICHKOro IIpaBa

XMeTbHUIILKOTO YHiBepCUTeTY yIpaBIiHHA Ta npasa iMeHi /leoniga I03pkoBa

KIPUK A. 10.,

acnipaHT Kadenpu HMBiTbHOTO MPaBa Ta MPOIECY,
acucTeHT Kadenpu Mi>KHaApOTHOTO Ta €BPOIEIICHKOTO IIpaBa
XMeTbHULILKOTO YHiBepCUTETY yIpaBliHHA Ta IpaBa iMeHi J/leoniga FO3pkoBa

PO3BUTOK MDKHAPOAHO-MPABOBUX IHCTUTYTIB
Y SOBHIWHIX BIAHOCMHAX AEP>XAB
[MEPIOAY AHTUYHOCTI

AHoranid. Y crarTi [OC/IiKEHO pO3BUTOK MDKHAPOHO-TIPAaBOBYX iHCTUTYTIB y 30BHIIL-
HiX BiJHOCHHAX fiep)KaB Iepiofly aHTUYHOCTI. Bu3HaueHo, 0 aHTUYHWII CBIT — Ile 0coOmBMIL
TUII icTOpil, KNIt cPOPMYBaBCs B YMOBaX PO3BMHEHOTO I'POMAJISTHCHKOTO CYCIIIIBCTBA, & JI0T0
icTopis, Ky/nbTypa, iep’KaBa Ta IIpaBo € OCHOBOK €BPOIENIChKOI icTOPil Ta €BpOMeichbKol IyBi-
nisanii. Po3rsiHyTO po3BUTOK OKpeMUX IHCTUTYTIB MiKHapopHoro npasa y CrapogasHiit Ipenii
Ta CrapomaBHbOMY PyMi Ta 3araibHi pucy MKHapOJHOTO IpaBa, BIACTHUBI /I LIbOTO PETiOHY.
IIpoaHanisoBaHo Ipymy MiKHApPOJHMX BiTHOCKH, SIKi CTa/Iy TOIOBHUMM Y 30BHILIHIi TOMITHL
CTapOJIaBHIX flepkaB, Ha 6a3i AKMX cOPMOBaHi IHCTUTYTH IOCONBCHKOTO TIpaBa Ta paBa BillHM.

BusHaueHo, 1110 y rpeKiB OyB pO3BUHYTHI IHCTUTYT OCONBCHKOI MiCil, sIka MajIa TMMYaco-
BUIT XapaKTep i KOHKpeTHi wim. BusHadeHo, o mpaobpasoM MiKHapORHNX opraHisariit y Cra-
ponasHiit Ipewii 6ymu amdikrionii — peririitni corosu. [HcTuTyT npasa BiitHu y CrapopaBHii
Ipenii mifpospinAB BifiHN Ha 3aKOHHI i HE3aKOHHI. BcTaHOB/IEHO, IO TPeKM He 3HAIN iHCTUTYTY
TIOJIOHY, TOMY BOHY PO3IVIAZIA/IN IBA BapiaHTV NOBOPKEHHS 3 IOIOHEHVIMIL: IIPOJAX Y PabCTBO
ab0 BOMBCTBO.

I[IpoananizoBaHo, 10 MbKHapopHe mpaBo CTapofaBHbOTO PuMY po3B1MBanoCh Ha OCHOBI
bararbox HopM, 3amosndenyx y CrapogaBHboi Iperii, IpoTe came pUMJIAHM BJOCKOHAJIVIIN
OCHOBHI MDKHapOJHO-IIPaBOBi iHCTMTYTH. [lOCTiKeHO, [0 30BHIIIHBOI MOMTUKOKW B Pumi
3aliMa/miCh CIOYATKy Iapi, srojoM CeHart, [UKTAaTOpH i, HapemTi, iMepaTopu. BusHaveHo, mo
iHcTHTYT MOCONBCTBA OB HOCUTH PO3BMHYTHII Y PuMi, mocnamu npusHadam ¢eliatis — 0co-
61uBY Korerito xepuiB. BcTaHOB/IeHO, 110 Ha QelianiB moKIafaBcs 060B’A30K 3M{iICHEHHSA MPO-
Lie/lypy OTOJIOLIEHHA BiilHM, YK/TaJleHHA MUPHIUX JJOTOBOPIB, 110 TIOB’A3yBAIOCh 3 IIPOBEAEHHAM
BifJTIOBITHMX PUTYAIIB 3 OCBSYEHH MDKHAPOXHNUX BigHOCKH. Po3rsanyTo iHuti 0608’ a3k1 dei-
aJ1iB, AKi IOATAIOTH Y Mi/{IIMCAHH] JOTOBOPIB, OpraHisaliii MigKOpeHuX IPOBIHIIil, TPETENCHKOMY
BpETy/TIOBAaHHI MDKHAPOAHNX KOH(IIKTIB, B/IajHAHHI penirifiHux cropis. BcraHoBeHO, o 3 111
CT. [0 H.€. IePeroBOpH i UIIOMaTIYHi Micil JopydaroTbes ocobmByM noconbcTBaM (legationes).
BusnaveHo, 110 371i/iCHEHHA 30BHILIHIX 3HOCKH i YK/Ia/leHHA MDKHAPOJHMX JJOTOBOPIB HaJIEXKa/Io
1o komrneteHii CeHaty, AKuit 3[ji/iCHIOBAB 3ara/ibHe KePiBHUIITBO 30pOITHIMI CUTAMM.
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PosrnanyTo MixHapopHi BigHocuHn y CrapoaBuboMy Pumi B epion pecrry6mikn. Busna-
YeHO, 110 [{is/IBHICTD TIOC/IB Y Iieil epiof; pery/oBanach Hopmamy ius legatorum (moconbcbke
1npaBo) i ius gentium (mpaBo HapopiB).

KrroyoBi coBa: 30BHIIIHI 3HOCKHH, TOCONbChbKe IIPAaBO, IPABO BiltHN, (beuiamxl, Cewnar,
amMQiKTiOHiI, IUIIOMAT, IPOKCEH, IPABO HAPOJIB.

IToctanoBka mpo6nemu. Oco6muBuUil iHTepec [ BUBYEHHS T'eHE3UCY
IIpaBa 30BHIIIHiX 3HOCUH AB/IsI€ OararoBikoBa mpakTuka CTapomaBHIX cepef-
3eMHOMOPCBKUX fiepKaB Ipenii Ta PuMy, AKi B mponeci y4acTi y MbKHapOJHMX
BiffHOCMHaX Maimu cBoi ocobmuBocTi. Ilepion maBHIX yaciB CynmpoBOmKyBaBCA
MOCTIIHUMM MITPALIiIHYMU TIPOLIECaMy, BHACIIZOK AKUX YTBOPIOBaAuCA Ta
3HUKa/IN LTl Jep)KaBy Ta Hapopu. BapTo 3asHaunTy, mo, Ha TyMKy 6araTbox
ydenux, CrapogasHiit PuM Ta 1ioro nmpaBoBa cucTeMa BiflirpaBajiy 3Ha4HY pOJIb
y ToOyI0Bi ZOKTPMHM Mi>KHapOHOTO NpaBa. KjacuyHe puMcpke IpaBo BBaXka-
I0Th BEPIIMHOIO B iICTOpIi IIpaBa aHTUYHOCTI Ta CTAPOJABHbOTO CBITY 3arajioM.

Amnani3 ocraHHix pgocmimkenp i myOmikanii. [locmimkeHHAM icTopil
3apOJPKEHHA Ta PO3BUTKY 30BHIIIHIX 3HOCMH 3aiiMa/aNCA TaKi HayKOBIL, fAK:
B. Penreunkmit, B. [lenucenxo, I1. Karanaso, C. Bpacnoga, O. byrkesny, b. ITapa-
mic, @. Maprino, H. Marioposa, JI. Kodanos, K. Canpgposcpknit, 1. Jlykamryk,
I. Tynkin, [I. Abammpse, B. banyx, M. bynuk.

Mera craTTi o/IATaE y JOCTiIKEeHH] ITlepeyMOB Ta IpU4INH GOPMYBaHHS
OKpeMMX MDKHAapOJHO-IIPAaBOBUX IHCTUTYTIB y 30BHIIIHbONOMITUYHNX BiJJHO-
cuHax CrapopgaBHix Ipenii Ta Pumy Ta ix mopasbplie 3akpillyIeHHS B iCTOpUY-
HOMY PO3BUTKY MDKHAPOJZHOTIO IIpaBa Ta MD>KHApOSHMUX BiTHOCKH.

Cnip moyaTy 3 TOro, 0 «aHTUYHUM CBITOM» Ha3MBAIOTh IPYIly CTapOJaB-
HiX Jlep>kaB pabOOBIaCHMIIBKOTO Iepiofy, T06To mpnbmmsHo 158 micT-fep)kas
(mep>xaB-II0MiCiB), W0 OyIM CTBOPEHi TPelbKUMM IIEMEHaMU, a TaKOX Pum,
COI03 pabOB/TACHNIIBKYX Jep>kaB [Taii — kpainy, mo ckaamucs y I Tucadomirri
1o Hawroi epu Ha y36epexxki CepepizeMHOro Mopsi. [IOHATTS «aHTUYHI Tep>KaBm»
He OXOIUTIOITh uie JlaBHio Ipeniro uyu Pum, xo4a, BacHe, 3a HUMH i 3aKpinu-
JIOCS Iie IOHATTA. AHTUYHUI CBIT — 1le 0coOMMBMIt TUII icTOpii, AKMit chopmy-
BaBCA B YMOBAaX PO3BMHEHOTO TPOMA/IAHCHKOIO CYCIIi/IbCTBA, KOIM BOHO JOMi-
HY€E HaJ| Iep>KaBolo, TOOTO Jlep>KaBa € IPOJOBXKEHHIM CYCIIiZIbCTBA, Ha BiMiHY
BiJ] a3i/iCbKOTO IIPaBOBOTO CBITOITIAAY. AHTMYHA iCTOPiA, Ky/IbTYpa, iep>KaBa Ta
IIPABO € OCHOBOIO €BPOIIENICHKOI iICTOPII Ta €BPOIENICHKOI LMBiMi3alil.

Ilo ocobmmBocTeit MbkHapopHUX BifHOCKH Y [laBHiit nepios 6araTo BYeHNX
BIJTHOCATD Bi[ICyTHICTb €IMHOI CMCTEeMY MI>XXHApOJHMX BifHOCKH. ToprosenbHi
3B’I3KM MDK TaKVIMM perioHaMM Majiy eIi30AMYHMII XapaKTep i juiue B Apy-
riit monoBuHi I THC. KO H.e. eKOHOMIYHMIT PO3BUTOK, NOMITMYHI TpaHCOpMalii,
HOMIVPeHHs HAyKOBMX 3HAHb IIPO iHIIi 3eMJIi JO3BO/INIO BCTAHOBUTY CTabi/IbHI
BiTHOCMHU MiX BiiJa/IeHMMU Jep>kaBaMy Ta Hapogamu [1, c. 6-7].

CBif4eHHA PO PO3BUTOK IpaBa MKHAPOJHMX [JOTOBOPIB CATAIOTh I/IN-
00KMX aHTMYHMX 4aciB. HaiiaBHimmit Mi>XHapOJHUII HOTOBIp, 1O JiNIIOB /10
HaLIVX JHIB, faTyeThcs nepuroro noaosuHow XXIII ct. 1o H. e. i 6YB ykIageHui
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MK akkajcbkuM Iapem Hapamcunowm i npaBurenem Emama [2]. MixuaapoznHe
IIPAaBO B PO3I/IAAYBaHNI IIEPIOJ] CTAJIO BifjirpaBaTyl Y3rOA KyBa/JIbHY Ta KOOPAN-
HYIOUy posb [3, c. 11], a Mi>KHapOfHi BifHOCHHY IIPOABIAMN ACKPABO BUpaKe-
HUJI periOHa/JIbHUI XapaKTep, OCKi/IbKM HaOiMbImii iX pO3BUTOK Ha TOW 4ac
OyB OCATHYTHMII y TIeBHUX perioHax cBiTy — Mexupiuui (gonmHi pivox Turp i
€s¢par), Erunrti, [axii, Kurai, [penii, CrapogaBHpOMY Primi.

Axmo posrnanytu CrapopasHio Ipentiro, To MOXXHa BMUOKPEMUTH [Bi TPyIIN
MIDKHapOJHMX BiTHOCUH, AKi CTa/y IPOBIIHUMM Y 3/1i/iICHEHH] 30BHIIIHbOI ITO/i-
TUKM JIEp>KaBU y SPYTiii onoByHi I TUC. KO H. €., — TOCO/NIbChbKE IIPaBO i MpaBO
BirtHM. [ iHCTUTYTU MarOTh TpUBaINIT iCTOPUYHNI PO3BUTOK Y M>KHApOHOMY
IIpaBi CTApOJABHIX JJeP>KaB.

PosrnsiHeMo 0co6mmMBOCTI pOpMYyBaHHA BifHOCHH HOCONbCTBA. JIs rpe-
KiB OyB HeBiJoMMIl iIHCTUTYT JUIIOMAaTUYHOTO IIPECTaBHNIITBA, @ TOMY BUKO-
PUCTOBYBABCA IHCTUTYT ITOCOTbCHKMX MICiA.

[Tepumimu poBiCHYKaMY AUIVIOMATIB Oy ITOC/Ia I, abo rinmi (keprokc, abo
aneenoc). Y xmacuuHiit Ipenii jo Hux npuenHamicsa crapiitmmam (npecéeiic). Ha
HOCafIM TIOCTIB BUOVPAIMCS 3aMOYXKHI TPOMazisiHu, siKi jocsir 50 pokiB i3 mpef-
CTaBHMKIB BO€HAYa/IbHUKIB (apxonmis-nonemapxis) [1, c. 6-7]. Bimomi Bunagxu,
KO/IV Ha MOCaJy TIOC/IiB ITpMU3HAYaIy aKTopiB abo peunukis. Lle mos’s3ano 3 Benmu-
KVIM 3Ha4YeHHSIM KPaCHOMOBCTBA Ta JieK/IaMallii B ahiHCbKOMY cycninbeTBi. SIK mpu-
KJIaJi BAPTO HaBECTY BUITAZIOK, KOV 3HAMEHUTHI opatop [lemocden 6pas ydacTb B
aiHcpKOMY HOCONBCTBI 3 MakemOHCbKMM KoporneM Pininom II. Tloconmbera Mamm
TMMYaCOBMII XapaKTep i KOHKPETHi 11i/1i. MeTa moconbcTBa BU3Havanacs iHCTPyKILi-
SIMU, IKi MaJIVl Ha3By OUN/IOMd, i ABJIsTIa COOOI0 TPaMOTY, CK/Ia/IeHY 3 IBOX JIMCTKIB.

3a3Buyait Micil 3aiiMaiCch YK/IaleHHsM a00 MiTBepIYKEHHIM COI3y Yy MUP-
HVIX IOTOBOPIB Ta NPUIHATTAM npucAry. [Ipotnnexne saBgaHHA NOC/IB ITO/IATATIO
B OT'OJIOILIEHH] BiifHY 260 nepesadi JOKyMeHTa Ipo ii oronomeHH:. [leperoBopu im
HeoOXi/fHO 6y/10 BecTy CIIi/IbHO, ajte icTopii BitoMi Buamki, Kom depes po30ix-
HOCTi MDK 0000 TIOC/IV IIPOBOA/IN TIEPETOBOPY OKPEMO OfiVH Bij] OHOTO.

Ha yTpuMmaHHA NOCIIB BUAIIAIN NIeBHY KiIbKIiCTh Tpoluell (CMMBOMTIYHY
CyMy — OJHY ApaxMmy), IITaT IPUCTYTY, IM HaJjaBay IVCTY 3 peKOMeHAIiaMM
JI0 IIPOKCEHIB MicTa, IHCTPYKILil, B AKX OY/I0 BUK/Ia[IeHO MeTY HOI3KM. SIK mpa-
BIJIO, [I0 iHO3eMHMX IOC/IB CTaBWINCS HAJ[3BMYAITHO NIAHOONMMBO: iX 06pe
npuiiMany, 064apoByBaIN JapyHKaMy, 3allpOIIyBa/Ii Ha TeaTpajIbHi BUCTABH.
BoHn kopucTtyBammcsa HeJOTOPKaHHICTIO, MOPYIIEHH:A AKOI pO3INIANANOCA AK
BOPOXXMIT aKT. AJie iHKO/IM IIOC/IiB MOIJIN ¥i BUCIATy 3 MicTa [2].

[ToBepHYBIINCH JOJOMY, YIEHM ITOCOIBCTBA 3YCTPIiYa/NINCA 3 NPOKCEHOM Ta
fonoBifa mpo pesynsraty Micii HapogHomy 3ib6panHio abo B Pagi. 3a ymoBu
BJIaJIVIX [IeperoBOpPiB, BOHM OTpUMYyBanu ocobnusi Haropoau. HajtnoyecHimmm
i3 HMX BBa)XKaBCA JIaBPOBUII BiHOK i3 3alIpOLIEHHAM Ha BEYEPIO B NPUMauito —
crieniasIbHU OYIMHOK 6711 AKpOIO/IA, KNI 3Ai/ICHIOBAaB IIPAaBOCY/A/A Ta IPO-
BOJVB iHII MyOTiyHi 3ax0/u.

Oco6muBoi yBaru 3ac/yroBye cucTeMa MDK/ep>KaBHUX 3B A3KiB y [laBHiit
Ipewii, fAKa 3apopunaca HalpuKiHIi IoMepiBCbKOro Iepiofy Ta NposABUIACA y
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dbopmi npoxcerii, To6TO 3BMYAI0 MDKHAPOTHOI TOCTVHHOCTI. IHCTUTYT mpoKceHil
IIOJIATAB Y Ha/IaHHI 3aCTYIIHUI[TBA iIHO3€MIIO B IIEBHOMY I1071ici. BrracHe 3 HbOTO
Mi3HilEe 3apOAMBCA IHCTUTYT IOCTIIHOTO KOHCYIbCBKOTO IIPECTaBHULITBA,
AKOMY IPUCBSYEHA Ifi/Ia TalTy3b Y Cy4acCHOMY Mi>KHapOIHOMY Iipasi [4, c. 157].

Ha nmovarky npoxkcenu npusHadaancs Ta 3axXmilajiy iHTepecu CBOro Moicy
B Tiil iep>KaBi, e IpOXKMBaIu. 3TOLOM 3I1/ICHIOBAIY OIIKY HaJl IPUOYIMMY IPO-
Ma/iTHaMy 3 iHIIOTO IOJICY Ta Oy/Iu IMoCepefHNKaMU B MDK/Iep)KaBHUX Ilepe-
ropopax. Takox J10 X 060B’A3KiB BXOAWIO 3abe3NedeHHA y4acTi CBOIX CHiBBi-
TYU3HMKIB y PeirilfiHuX IjepeMOHiAX y MicTi IpoXXMBaHHA, OYTH CBifKOM IIif
Yac CKJIaJJaHHA 3aIlOBITY, OpraHisalil IOXOBaHHA IIOMEPJIOTO CIIiBBiTYM3HMKA.
3rofoM MPOKCEH MOYaB KOPUCTYBATUCA JUIUIOMATUYHUM iMYHITETOM Ta MaB
IIeBHi IIpMBiJei B IpaBOBOMY CTATYCi LI[O/I0 M TAaHb TOPTiBJIi Ta OIIOATKYBaHHA.
Orxe, 3BM4aii Mi>XHapO/IHOI TOCTMHHOCTI YK/IaflaBCA MDK pofiaMi, TIJIeMeHaMM,
IIOJIiCaMM Ta CTaB CIIa/IKOBOIO IIPEPOTaTUBOI0 3HATHUX TPELIbKNUX POJIiB.

HacTtynHuM Ba>K/IMBUM HONTMYHUM iHCTUTYTOM, AKUI 3aCTOCOBYBaBCA
CTapOJaBHIMIU IPEKaMM Ta CTaB IPOoOpa3oM MaiOyTHIX MIDKHapOJHUX Opra-
Hisawiit, 6y amgixkmionii — peniriiiai cowosu, Aki 06 egHyBaMy HaBKOMUIIHI
IJIeMeHa, 10 IpOoXXMBay 0i/g meBHOro cBATIWINIIA. Taki 06’ €fHAaHHSA CTBOPIO-
Ba/ICA 3 METOIO BiJIIIPaB/I€HHA PEIriIHUX PUTYaliB, 3[[IICHEHHSA )XepTBOIIPHU-
HOILIEHDb Ta 3a0e3eyeHHs OXOPOHM. [JOCUTD 4acTo Iepiof CBATKYBAaHHA Ilepe-
TBOPIOBABCS Ha 0a3y [/ PO3BUTKY AUIUIOMATMYHVX BiTHOCVH, OCKi/IbKM B L€l
Jac 3aIpoBaKyBajacs TaKoX 3a00poHa Ha BilicbkoBi ail. OnHi€elo 3 HaOiIbII
BIUIMBOBYX Oyia [lenbgiiicbko-Pepmomninbebka aMmpikTioHist, ockinbku B [lenb-
¢dax 3HaxOAMBCA XpaM AIIO/UIOHa, a y epMomninax — BigmosifHo xpam [lemeTpun.
Ho el Bxomguio 12 mreMeH, 1o 2 IpeACTaBHUKY Bii KOXKHOTO IteMeHi [5, ¢. 39].
Beaxkanocs, mo B [Jlenbdax 3arBepmKyBanucs Bci MiKHapogHi gforosopu B [pe-
11ii, okpim Toro, Jlenbga HabyBama cTaTyc TPeTeNCbKOI CTOPOHM B MbK/jep>KaB-
HUX cnopax. Bumym opranom amikrioHii 6yno cminbHe 3i6paHHA fBa pasu
Ha piK, a IPUIHATI pimeHHs 6y 060B’sI13K0B1 /s Beix 1i wieniB. Henbdiiichki
Xpeli (opakynu) MOITIV OTOJIOIIYBATY Ta 3aKiHUyBaTy BillHY, 3HIMATK Ta IpU-
3HA4aTV IPAaBUTEIB Ta BECTY TAK 3BaHI «CBAILEHHI BiJIHM» IPOTH KOHKYPEHTIB
ceatumia [1, ¢. 127-128; 6, c. 130].

Ilpaso siiinu y Ipeyii. bByno pospobnene Bxe go V-1V ct. o H. e. [pexn
PO3MEXOBYBa/IM 3aKOHHI 11 He3aKOHHI BiiiHu. [lepmmit Bup BK/IIOYaB 3aXMCT
Iep>kaBM Bifi Hamazy abo y 3B’sI3Ky 3 Jep>KaBHOK 0e3IeKO0, 3aXMCT Peiriii-
HIIX CBATMHD Ta BUKOHaHHA 3000B’3aHb COIO3HMKIB. 3aKOHHA BiifHa IIOBMHHA
CYNIpOBOMKYBaTucs OQiliilHUM OronouleHHAM BiitHu. BiitHa posriapanacs
AK 60poThOa BCiX POMaZIsiH OHOTO IOJIiCY 3 TpOMafisiHaMu iHmmoro. Ipekn He
3HA/IM iIHCTUTYTY IIOJIOHY, TOMY BOHM PO3IJIA/Ia/i JIBa BapiaHTU IIOBOJKEHHA 3
IIOJIOHEHMMIL: TIPOZIAX Y pabcTBO ab0 BOMBCTBO [7].

Ipexn pospisHsanmm HelTpaniteT i HeBTpy4yaHHsA. HeliTpaniter 6yB BcTa-
HOBJIEHMI I1iJ} YacC BiifHM 1 CTOCYBaBCA BHYTPILIHIX BiHOCUH, BOPOXXUM IIOJIi-
TUYHUM YIPYIIOBAHHAM II€PEBA)KHO BiJIMOBJIA/IN Y BiVICBKOBIN Ta MaTepia/ibHiil
nigTpuMIi. HeBTpy4aHHA TpamiAnocsa B MUPHMIL Yac i y>Ke pifKo.
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Po3BUTOK  MDKHApOJHMX  BiJHOCMH  Bi[J3HA4a€TbCA  IOLIVPEHHAM
y V-1V cT. 1o H. e. IpaKTUKU CTBOpeHHs coio3iB. CriouaTky BOHM Oy HOB -
3aHi i3 maHemmiHcbkuMu cBsatamu (Omimmiricbkumu irpamm tomio). IlisHimre
novanyu GopMyBaTHCA BilfiCbKOBO-TIOMITMYHI COI03Y — CUMAXil — COI03U JlepyKaB
i3 060POHHUM 3HaUEHHSM Ta enimMaxii — COI3Y 3 HACTYHA/JIbHUM XapaKTePOM.
Taki corosyu MovacTy KOpUCTYBAMNUCA IIPABOM TPETENChKOro CYAly LIOfI0 CBOIX
4jIeHiB i BUCTymIamm Ak cy6’ekTu MbKHapopgHoro mpasa [8, c. 78].

Ortxe, y CrapopasHiit Iperiii ckianacs mokanbHa cucTeMa MiXKHapOJHUX
BiJHOCKH, fIKa OTpMMaa Ha3By e/UliHicTM4YHOL [I/14 1i€ei cucTeMu XapaKTepHO
YTBOPEHHSA HOBUX J€p>KaB, AAKi BUIIUINA 33 MEXi IOTICHOTO YCTPOI Ta Tepu-
TOpii e/UriHcpKoOi IuBimisanii. ¥ cdepi MbKHapogHNUX BifHOCMH crocTepira-
€TbCA TEpeIVIeTiHHA KY/IbTYp Ta TPaAMLiil TpeKiB Ta CXifHNX HapopiB y cdepi
AK Marepia/JIbHOrO MOOYTY, MUCTELTBA, TaK i W00 IOMITUYHOTO YIPaBIiHHSA
Ta JUIUIoMarii. BificbKOBi Ail MK feprKaBaMU-IIOTicaMu 6ym/1 XapaKTepHi 1A
BCBOTO IIepiofy iX iCHyYBaHHA, L0 CBOEIO YEProio CTAJIO YCHIiIIHUM (PaKTOpOM
ekcraHcii JlaBuporo Pumy y CepenseMHOMOD 1.

3osHiwni eioHocunu y CmapooasHvomy Pumi. XapaKTepHOIO PUCOI po3-
BUTKY MDKHapogHoro npasa y CrapofaBHboMy PuMi 6y/o 3amosndyeHHsa pum-
NsTHaMy 6araTboX HOPM Y JIaBHIX IpeKiB. Ajie caMe PUMJISIHY BIOCKOHAIMIN i
PO3BUHY/IN Pi3HI MDKHAPOJHO-NIIPABOBi iIHCTUTYTU. BOHM BiOpAgKyBamm posy-
MiHHS TaKMX MDKHapOIHUX TePMiHiB, AK: IOPUANYHI 0co0u, [Keperna, HOpM, a
TAKOXX JIa/IVl HA3BY MDKHAPOJZHOMY IIPaBY — jus gentium (IIpaBo HAPOAiB).

[IpoBeneHHs 30BHIIHBOI NONMITUKY B PuMi 6y/10 npeporaTuBoio 3HaTHMX
0cib Ta fep)KaBHUX YCTAHOB, sIKi Manu HaiBuiy Brapy. CriouaTky Ie 6y napi,
notim Cenar i HartionanpHi 360pu, misHirie fukTaTopu i, HapeTi, imneparopu.
Hait6ipumMu JOCATHEHHAMY B rajTy3i MbKHapopHOro npasa y CrapoaBHbOMY
Pumi, nopi6HMMM [0 JaBHBOTPELBKOTO CBiTY, OY/IM IHCTUTYTM HOCOTBCHKOTO
IIpaBa Ta [IPABO BillHU.

Y HaiijaBHIIMII Nepiof pMMCBHKOI icTOpii MpaBO HaJCUIATH IOCONIbCTBA
HaJIeXaslo Ljapesi, a mocmamMu BifnosigHo 6ynu ¢eniamm. 3a vacis Peciybmikn
IIPaBO ITOCOBbCTBA Teperito no Cenary. Pumcpknit monmituk i ¢inocod Mapk
Tyniin Hunepon (106-43 pp. Ko H.e.) 3a3HAYUB, IO «IIOC/IAMM IS YK/Ia/|eHHS
MUPHUX JOTOBOPIB, i1 OOrOBOpeHHs CIIpaB BiilHYM i mepemMmp’st xail OymyTh
¢enianm ... Ta BUHOCATD BOHM pimeHHs mopo BiitHn» [Cic., Leg., I, 21].

DyHKuii MOCTIB BBaXKA/MNCA BOXINBUMY, TOMY Iepefdadany HasBHICTH
BJMCOKMX MOPAJIbHUX AKOCTEN y JII0Jel, Ha AKMX BOHM NOKnaganucA. [Inranna
IIPO IIpU3HAYEHHS IT0CIa 06roBoproBanocs y CeHari, Iic/st 4Oro BUaBaBcs CIie-
nianpHUI senatus consultum. ITocnn BifgnmosigHO HasuBammcs neraramu (legati)
Ta opatopamu (oratores). Bubip mocia noxmagascs Ha ronosyouoro y CeHari
KOHCY/Ia 4J IIPeTOpa, a BiNIOBiTHI KaHAUAATYpPY BUOVpAMICA i3 CeHaTChKOTO
cepenosuina (nobili).

Y papcpKy emoxy Apyruii puMCBKuUil 1jap, cmajkoeMmenpb Pomyma, Hyma
[Tomminiit 3anpoBaanB 0coOMMBY KoJIeTito >kepIiB — deniais, ki 6y nocmamuy,
1O 3aliMa/iCA 30BHIIIHBOIOMITUYHOK [iANbHICTIO, 30KpeMa, 3MiJICHEHHAM
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BOCUTD CKIaZHOI IIPOLIEAyPY OrONOLIEHHA BilfHM Ta He MEHII CK/IaiHOI Ipolie-
AYypU YKIaJeHHs MUPHOTO joroBopy. OTxe, 1o 060B’s13KiB (erjiamiB BXOANUIO
BMKOHAHHSA PUTYaIiB, 110 OCBAYYBa/AM M>KHApO/IHI BiTHOCKHIL.

®yukuii ¢enianiB gocute peranpHo ommcye [lioniciit TamikapHachkmit:
«IM HaneXXnTh CTEXUTH, OO PUMISHM He MOYMHAIN HisKOi HeCIPaBeINBOL
BilfHIM», BUMAaraTyl 3alOBOJIEHHs Y CTOPOHM, AKa MOPYIUN/Ia JOTOBIp, BUJaBaTU
MOPYLIHMKIB JOTOBOPIB, «B IXHPOMY BiflaHHI TaKOX CYAUTY IPOCTYIKM LJOMO
IIOCTIiB i OXOPOHATY CBATICTD JJOTOBOPIB, a TAKOX yKajaTy Mup». IIpu npomy
JioHiciit 3a3Havae, W0 ¢ewiany MOITIN He BU3HATY YK/Ia/[eHOTO BOEHAYa/IbHU-
Kamy Mupy abo nepemup’s [9, c. 228].

IIpaso sitinu y Cmapooasrvomy Pumi. Y puUMIIAH BOHO Majio 6arato CIinb-
HIIX PUC 13 TpelbKIM, ajie 0Y/10 OilbIl po3poOIeHNM i PeIiriiHO Ta MO TUYHO
OOIpyHTOBaHMM. 3 MO3MIIJI PUMCBHKOI CaMOCBiJOMOCTi PUMJIAHM HE MOIJIN
BECTM HECIIpaBeIMBi BiliHN. IcHyBaa cneniabHO NMPUITHATA NMPOLEypa Oro-
JIOILIEHHS BiJfHM, SIKY Oy/I0 BaXXKO 3AiliCHUTH. [I/11 OrO/IOLIeHHA BiffHU HaIlpaB-
JISUIU IBOX 9M TPHOX IPeCTaBHMKIB >XkepiiB-deliianis, AKki 3asB/s/M IeBHi Ipe-
TeH3il. SIKIo BUMOry, 3asAB/IeH] )XepLAMH, He 6y)11/1 BMKOHaHI Y BCTaHOBJIEHUIA
TepMiH, derjiany, 3rigHo 3 pinenHam Cenaty Ta Harjionanpaux 360piB, pobunn
CBAIIIEHHI IIOXKEPTBY i 3HOBY iXa/M 1O KOPIOHY I OTO/IONIeHHA BiltHU. Memi-
KaHI[i TepeMO)XeHNX MICT Ta iXHE MalHO BBXXAIUCS 3[00MYYI0 TIEPEMOXKIIiB.
Tak, y 146 p. o H. e. Bcixureni Kapdarena 6y npogani B pabctBo. BBaxkanocs
HOpPMaJIPHUM i 3aKOHHMM BOMBaTH He /ie 030pOEHNX B sI3HIB, ajie Oy/b-sAKY
KIJIbKIiCTB KUTETiB, BKTIOYAIOUM >KiHOK Ta miTeit. IHO/i BifiHa MOI/Ia 3aKiHUYMTUCS
MUpPOM 260 COIO3HVUM [OTOBOPOM. 3a3BU4ail Iie Oyny HepiBHi KOHTPAaKTM IS
IIePEMOXKEHNX.

Koneris denianis cxmagamaca y kimpkocti 20 oci6, sxi Bubupamics
IIOXKUTTEBO 3i 3HATHUX [ABHIX PUMCHKMX POJiB Ta BBaXKa/IMCA HEJOTOPKaHUMM
ocobamu. QerianiB Bifjpi3HAB iX 30BHIIIHI BUITIS/L: BOHV HOCWUJ/IY CIIeIia/IbHUIA
BUJ| BOBHSIHOTO OJISATY, OCOO/IVBY IIOB’sI3Ky Ha T'OJIOBI Ta MOITIV BUKOPMCTOBY-
BaTM CKimerp sk cumBon Braau Omitepa. Ix ronoBHuM npusHaveHHsM Gyso
mobuBaTucs MMUPY OyAb-AKMMU CIIoco0aMM, CXWIATU O MMPHMX BiTHOCKMH
BoporiB PuMcbkoi gep>xaBu. I e Topi, Ko BCi apryMeHTH BiUYepIaHi, BOHU
3aKJIMKaM OOTiB y CBi/IKM i MOI/IV PO3IIOYMHATH BiliHY, IepeTBOPIOIYN il TAKUM
YJMHOM Ha CIIpaBeJJINBY, YTOfHY 6oram crpasy [10, c. 59, 186].

ITpo pesynbTaTi CBOEI AUIIIOMATUYHOI Ais/IbHOCTI (ertiamm 060B’A3KOBO
3piryBamu nepen Cenarom i Hapomuumm s6opamm, siki Maayu mpaBo Orojo-
mweHHA BitHu. Peniana, AKui 6paB y4acTb y LiepeMOHil YKIaleHHs HOTOBOPY,
Ha3MBa/IM BiJIIOBiTHMM TepMiHOM pater patratus.

[Tocnu B 0co6i dernianiB BupinryBany IUTaHHsA, 0B sI3aHi He JIMIIe 3 OTO-
JIOLIEHHAM BiiHM Ta YK/IaJIeHHAM nepeMmp’si, ajie TaKOX ILIOf[0 Mi/{IMCaHHS
JOrOBOPiB, OpraHisallii MiZKOPEeHMX IPOBiHIIil, TPETEICbKOTO BPEry/lIr0BaHHA
MDKHapofHMX KOH(TIKTIB, BlafiHaHHA peniriitHux cropis. [Ipu 1ipomMy mocorn
MaB JOTPUMYBATVICSA IIPUHIINITY, 32 SIKMM BMpILlIeHHs BCiX MUTaHb BifOyBamocs
3 «T1IHICTIO i KOPUCTIO [i/I1 PUMCBKOTO HapOIy».
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3 III ct. mo H.e. meperoBopu i AUIUIOMATUYHI Micii fopy4arTbcs 0cobmu-
BUM ntoconbcTBaM (legationes), siki mpu3Havanics ceHaTOM i3 J10To YIeHiB.

371iiiCHEHHA 30BHILIHIX 3HOCKH i YK/IaJleHHA JOTOBOPIB 3a CBOIM M€XaHi3-
MOM HaJIeXXany [0 KOMIIeTeHIlii HapogHux 360piB i ceHary. Xou ¢popmanbHO
HABUILVIM OPraHOM Jiep>KaBHOI Bragu Oynu HaponHi 360pu, GakTUIHO Tpo-
BiZlHa pO/b HajeXana ceHaTy. CroYaTKy ceHaT IpUIIMaB IIOC/IB i BiB 3 HUMUI
IoIepeHi neperoBopy. BiH 3[iiICHIOBaB KEPIBHULITBO iIHO3EMHVMU CIIPaBaMIU,
BUPIIIYBaB I/IAXOM BiJKPUTOIO TOJIOCYBaHHA NUTAHHA OTOJIOIIEHHSA BIiHU 11
yKJIafieHHs Mupy, patugikyBas MupHi fjorosopu. [lo 7oro komIereHuii Haye-
JKaJIo 3arajibHe KepiBHUITBO 30poitHMMU cytamy. TyT BiH IpuiiMaB pilleHHs
npo Habip Ta mpo yMOBU HabOpy [0 /1aB apMil; po3HOAiNAB TeaTpy BOEHHNX
it MiX ITOZIKOBOALAMM; (PiHAHCYBaB apMilo IIifi 4ac BillHM; KOHTPOMTIOBAB Xif
BOEHHUX OIlepallill, al04Yy IONTKOBOALIAM BKa3iBKU PO T€ YU iHIIE BUKOPU-
CTaHHA BiJiChbKa; HalaBaB JIO3Bi/l ITOJIKOBOMAIIO 3a/JIMIINTIICSA Ha ITOCaJi IIOHA[,
BCTaHOBJIEHUII TEPMiH; BUPIIIyBaB MUTaHHA IIPO BUKYII BilICbKOBOIIOJIOHEHUX;
IPUCYPKYBaB MONKOBOAL TpiyM. CeHaT TakoX CKIajaB OIOKeT BUTPAT i
npuOyTKiB, KepyBaB AepXKaBHMM MailHOM, PO3HOPSKAI0YNCh 3arapOaHuMI B
iHmmx Hapopis 3emysamu [11, c. 225].

IToconvcvke npaso Cmapooastvozo Pumy. B iepion pecriy6niku ceHaT mpu-
JiMaB NOC/IB i BiB 3 HuMu neperosopu. ¥ III ct. 1o H. e. Oy10 foKIafHO pO3pO-
6neHo nponenypy npuitomy nocnis. [Tocin nepebysanu Ha yrpumansi Pumy,
OZlep>KyBa/IU IIOZAPYHKY, KOPUCTYBa/INCA NOIMAHOK. Y 0COOMMBUIL IeHb IOCIN
3’saBnsmich y CeHaTi, 06 OroocuTM Ipo CBOI 3ammUTy Ta mponosuii. Temu
obroBoproBanmuch 6e3 ix yyacti. BapTo Big3HaumMTH, 1[0 PUM/ISHY BU3HABAIM i
HMigTPUMYBa/IV IPUHLNII AUIUVIOMATUYHOTO iMYyHiTeTy. By/no npmitHATO yKas, 1o
3a00pOHsIE CYJOBUII TIpOLieC HaJ ociIaMu 3a 6opru o ix npubyrrs go Pumy, i
3aKOH, 1J0 3a00pOHsI€ ITOC/IaM II0314aTy rpoii B Pumi B pamkax cmy>x6m.

HisnpaicTs mocrnis y CrapogaBHboMy PuMi perymoBanacs ius legatorum i ius
gentium. Ik BBaxxae M. baproriek, moconbcbKe MpaBo — Iie MONM0KEHHA PO CTa-
TYC Ta JisUIBHICTb PUMCBKMX HOCTIB. Ius legatorum pery/roBaB cTaTyc pUMCBKUX
TIOC/IiB, Li/Ti TOCONIBCHKMX MICilt i ix ckimaf. IIpaBo Hapopis (ius gentium) CTOCOBHO
[AUITIOMATUYHOL AisyibHOCTI PuMy M. baprolek BusHa4Ya€e AK «CYKYIHICTb I0pK-
JVYHYX NIPaBWI B3aeMVH Pumy 3 iHmmMu fep>kaBamm» [12, ¢. 165]. Bono perra-
MEHTYBAJIO ITO/IOKEHH IIPO IPUITOM 4y)KO3eMHIX IIOCTIB, 110 NpubyBamm B Pum.

Hopmu moconbchKoro Ipasa i IpaBa HapofiB CKIafalNUCA IOCTYIIOBO,
HOYMHAI0YN 3 IJapchKoro nepiony. CBoo 3akiHyeHy ¢popmy BoHM Habymu y 11-1
BB. IO H. €. 1 B TAKOMY BUITIAZI yBiiim B Jlurectu, B AKUX 6yB BigBemeHMI 1imit
TUTY/ IJI PETyI0BaHHA MONOXKeHHA mociiB. Y [lurectax 6yno mepen6adeHo
Take IOMOXKeHHs: «Bin >xe (Ynpmian) B Tiit ske kKHM31 (y 2-11 KHU3i «/Jymok»).
Tomy, xTo mpunitHAB Ha cebe MOCONMbChKi 060B’A3KM He Ha 6e30IUIaTHi OCHOBI,
IIOCOJIbCHKI BUTPATH MOBVHHI Oy TV IIOBEPHYTI 3TiTHO 3 HOPMOIO».

®yHKuii MOCTiB BBaXKa/INCs Ha/I3BMYAIHO BOKIMBYUMI, 110 Hependaydano
BJICOKi MOPaJIbHi AKOCTI JIIOfIeN, Ha AKMX BOHM NNOK/IaganucA. [Intanns npo npu-
3HaueHHs I1oca obrosopioBanocsa y CeHaTi, HaC/IiIKOM YOTO BUJJaBaBCs CIIe-
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ianpHMIt senatus consultum. Bubip mocima gopy4asca ronosyodomy y CeHarti
KOHCYIIy 4M IIPETOPY, @ BiiMOBiHI KaHAUATYpy BUOMpPaNNCs i3 ceHaTChbKOTo
cepenoBuia (nobili). IIpu 1poMy mmocon MaB JOTPUMYBATKCS IPUHINITY, 32
AKUM BMpillleHHs BCiX IUTaHb BifIOYBasoOCs 3 «TigHICTIO i KOPUCTIO /I pUM-
CBKOTO HapoJy». Y4acTb y TOCONBbCHKIl Micil BBaXkaacst IOYeCHUM 00O0B’I3KOM
PMMCBKOTO IpPOMafIiHNHA, TOMY BiJMOBa BiJ Hel He IIpUiIManach.

Y nepiop pecrry6iiku OCIy OTpUMYBAJIM 30/I0THIT TIepcTeHb [13, c. 63],
SIKUJ 1aBaB IIPAaBO Ha OTPMMAHHS BCbOTO HEOOXiTHOTO B OPO3i IO PUMCHKiit
TepuTopii. SIKIIO MOCOMBCTBO BiAIIPaBIAIOCS Ha KOPabii, TO 10r0 OXOPOHSIIN
BiiicbKOBi cymHa. KpiM 1IbOro, MOCIIiB CYIPOBOMKYBA/IN CEKpeTapi, IepeKa-
madgi, mpucmyra. YacTuHa KOITIB Ha MOCONBChKI BUTPATy BU/IaBanacA 3 Jep>KaB-
Hoi ckapOHumi [11, c. 63-64]. [Ticna 3axiHuenHs wmicii mocnm 3BiTyBanu nepep
1apewm, a B repiog pecny6iiku — nepep, CeHaTOM.

ITocTynoBo [0 MOCO/NIBCHKOTO IpaBa HOMAETbCA MpaBo iHo3emiiB. Cro-
YaTKy IX BBa)Xa/I BOPOTaMI, BOHYM He MajIy IIPaB i MOBMHHI OymM moTpanntu
Iifl 3aCTYNHUITBO IaTPOHA — PUM/ISIHMHA. 3 METOI0 3aXJICTY iHTepeciB iHO3eM-
11iB-MaH/[piBHUKIB y PyMi OYB cTBOpeHMil Crienia/IbHMII iHCTUTYT 3aCTYIHULITBA
Ta 0cobnMBa nocaga — npetop (praetor peregrine), AKUIT BUpilIyBaB Bix iMeHi
Ilep>KaBy CyIlepeydK, B IKMX CTOPOHAMM Oy IeperpyuHu, abo mycaB GopMyIIn,
IiC/IA AKUX OCTaTOYHe pillleHH: MpuUiMasB YA [8, ¢.79].

Crnig migcyMyBarty, 0 B aHTUYHY €II0XYy HalOiIbIIOro pPO3BUTKY MiKHa-
ponne npaso gocaro y CrapogaBubomy Pumi. Came JaBHbOPMMCBKI I0pUCTI
BBE/IV B IIPAaBOBUI JIEKCUKOH IIOHATTSA «IIPaBO HAPOJiB», 110 BBAXKAETbCA €KBi-
BAJICHTOM Te€pPMiHa «MDKHApOJHE IIPaBo». B Ile MOHATTA pUMIIAHM BKIIOYaan
HOPMM, IO PeryaioTb MbKAep>kaBHI BifHocuHu CrapopaBHboro Pumy, a
TAaKOX HOPMU, 1110 BM3HAa4Ya/IM IOPAJOK BiTHOCHMH PUMJIAH 3 iHO3€MHUMU TPO-
MaJsAHaMMU.

Possunynocs y CrapogasaboMy Pumi noconbcbke paBo, AKe Ha IOYaTKO-
BOMY eTalli 31iJICHIOBAJIOCsI 0COO/IMBOIO XK PELbKOIo Koserieo ¢emianis. ITizHime
(YHKIIII0 TOCTIB TOYaI BUKOHYBAT! CBITCbKi 0coOM — jeraTu, sIKuX 3i cBOro
CKJIaJly BUOVpaB PYMCBKIIT CeHAT.

Ilnst ocib, 1m0 He Many PUMCBKOTO TPOMAJSHCTBA, — IeperpuHiB, 6esniv
AKUX TOCTITHO MpOXKMBasa Ha Teputopil PuMchbKoi fep>kaBu, OB CTBOpEHMI
CIleniia/IbHNUI OpraH yIIpaBJliHHA — NIPeTOp IeperpuHiB (pretor perigrinoris), B
eVIKTaX AKOTO MiCTU/INCA HOPMI, 11O PETY/I0BA/IN BiTHOCHHY PUMJ/IAH 3 TIEpe-
IPUHAMU i IIeperpuHiB MiXk co6010.

Orxe, Ak i B [laBHill [peuwil, Tak i B PUMCBKiil fiep>kaBi MKHapOSHUM BiTHOCH -
HaM OyB B/IaCTMBMII 3BIYAll MDKHAPOJHOI TOCTMHHOCTI — MPOKCeHil, SIKit TIPOSIB-
JIABCA Y HaJJaHHI ITPaBOBOI OIIOMOTY Ta IIPUTYIIKY Iy>KO3EMIIAM, 110 IIpOyBau 3
iHo3eMHMX fiep>kaB. Taky formoMory HaJjaBas CIelia/IbHO BUOpaHNiI cepey] SHATHNUX
POJIiB IpelbKMil TPOMAZITHUH — IPOKCEH, Y MailOyTHbOMY (PyHKIIiI sIKoro OymyTh
BYIKOHYBATV KOHCYIV, a HaJJaHa JJOIIoMora Oyzie pO3ILIiHIOBATIICS K KOHCY/IbCHKUI
3axycT. Y PyuMi Bax/mBa posib y 30BHIIIHIX 3HOCMHAX BiIBOVIACA CIELlia/IbHil
Korterii »xepLiB-eriaiB, Ha AKY ITOK/IafaIacs MicCis IOf{0 BUKOHAHHS MDKHAPOJ-
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HIX JJOTOBOPIB, OTOJIONIEHHA BiliHM Ta Mupy. IloconbcTBa Main BUILIOTO KepiBHMKA
Ta KOPUCTYBA/INCS NIPUBITEEM IUIUIOMATIYHOI HETOTOPKAHOCTI, IIepeOyBany mif
3aXJICTOM 3aKOHiB Ta peirifiHux Tpaanuin. Pisanii craTyc Maam MoconbCTBa, AKi
npuOyBamm 3 BOPOXKUX Ta COIO3HMX JIep>KaB, BHACIOK YOTO CYTTEBO Pi3HUBCA
LiepeMoHias ix 3ycrpiui. lumnomaTnyHa npakTka 000X Jep)kaB € Ha/|3BUYAHO
LIHHMM JDKEPEIOM IIi3HaHHA CTapOJaBHIX 3BMYAIB Ta TPAAULIN, AKi 3aK/IajeHi y
CTBOPEHHI 30BHIIIIHbOIIO/IITVYHMX BifIOMCTB 6araTboX Cy4aCHMX KpaiH.
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Kiryk A., Lozinska S. Development of international legal institutions in the foreign
relations of the states of ancient times

The development of international legal institutions in the external relations of states of the
period of antiquity is investigated. The development of international law in Ancient Greece and
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Ancient Rome is considered. It is determined that the most ancient international treaty that has
survived to this day should be considered the treaty between the Akkadian king Naramsina and
the ruler of Elam, which dates back to the first half of the XXIII century. BC.

The regional character of international law of ancient times is considered. Analyzed two
areas of international law, have become leading in international relations, namely, ambassadorial
law and the law of war.

It was determined that the Greeks had developed the institution of the embassy mission,
which had a temporary character and specific goals. The Institute for the Law of War in Ancient
Greece divided wars into legal and illegal. It was established that the Greeks did not know the insti-
tution of captivity, so they considered two options for the treatment of captives: sale into slavery
or murder.

It is analyzed that the international law of Ancient Rome developed on the basis of many
norms of Ancient Greece, but it was the Romans who improved the basic international legal insti-
tutions. It has been proven that first the tsars, then the Senate, dictators and, finally, emperors
were engaged in foreign policy in Rome. It was determined that the institution of the embassy was
sufficiently developed in Rome, fecials were appointed ambassadors - a special college of priests. It
was found that the fecials were charged with the obligation to carry out the procedure for declaring
war, concluding peace treaties, and associated with the appropriate rituals for the consecration of
international relations. Other duties of fecials are considered, which consist in signing treaties,
organizing conquered provinces, arbitrating international conflicts, settling religious disputes. It
was established that the III Art. BC. negotiations and diplomatic missions are entrusted to special
embassies (legationes). It was determined that the implementation of external relations and the
conclusion of treaties belonged to the competence of the Senate, which carried out the general
leadership of the armed forces.

Considered international relations in Ancient Rome during the period of the republic. It
was determined that the activities of ambassadors during this period were regulated by the norms
of ius legatorum and ius gentium.

Key words: foreign relations, embassy law, law of war, fecials, Senate, amphictyonic, diplo-
mat, proxen, law of nations.



22 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

YK 341.218.3
DOI https:/ /doi.org/10.32841 /1LA.2021.25.03

MAUIVHII K. E.,

acmipaHTKa Kadeapu Mi>KHapOHOTO Ta €BPONEIICHKOTO MpaBa
HanionanpHoro yHiBepcuteTy «OmecbKa IOpUAMYHA aKageMisa»

PO3BUTOK MNMPABUA TPO NMPABOHACTYTHNLTBO
LLIOAO BIANOBIAAABHOCTI AEPXXAB Y TIPOEKTAX
KOMICII MIDXHAPOAHOTO MNMPABA OOH

AHoranjisa. Y crarti JOCTPKYETbCA NpUpOfa MpobneMy MPAaBOHACTYIHULTBA JiepiKaB
110710 BifMOBiAaIbHOCTI. ABTOp aHasTi3ye GOpMyBaHHA HPOEKTIB CTaTell PO IIPaBOHACTYITHNII-
TBO LIOO BiJIOBIJa/IbHOCTI 1 HAMAraeTbcs BCTAHOBUTH, 9M 3aCTOCOBYIOTHCA 1 AK NPUHIMUIIN
aBTOMATMYHOTO TPABOHACTYIHMUIITBA 1 BIACYTHICTb IPaBOHACTYIHNUITBA 3TiIHO 3 po3pobie-
HMMU HOTIOXKEHHAMM.

IlinkpecmioeTbes, Mo mpobneMa IPaBOHACTYITHNITBA eP>KaB HANTEKUTD JI0 YICTIA Hall-
O1/IbIII CHIPHMX i CyNepewINBUX IUTaHb Y MDKHAPOJHO-IIPaBoBiit fokTpuHi. Ha mifcTasi aHaisy
TIPaKTYKI JIep>KaB, IpelieleHTHOTO IPpaBa i HayKOBMUX Ipallb 3p00/IeHO B MOIePeHi BUCHOBKIL.
Ilo-nepme, TpauIiiiiHa Te3a MPO HENPUITYCTUMICTh NPABOHACTYIHUIITBA Y CY4aCHiN ITPaKTHIH
sanepeuyerbca. Ilo-mpyre, Lje He 03HaYa€ MPaBIMIBHOCTI IIPOTH/IEKHOI Te3M PO aBTOMATIYHE
IIPaBOHACTYIHNUIITBO B OyAb-AKOMY KOHTEeKCTi. OT>Ke, MOXKHA 3pOOMTI BYCHOBOK IIPO IIPaBo-
HACTYIHMITBO B IIeBHNX BUIajkax. [lepenauy abo BifcyTHicTb nepenadi 30608’ 43aHb 60 1pas,
[0 BUIUIMBAIOTH 3 BifIOBia/NbHOCTI IEpXKaB y KOHKPETHUX BUIIAJIKAX IIPABOHACTYIHUIITBA,
HEeOOXiTHO JOBOANTU OKPeMO B KOXKHOMY KOHKPETHOMY BUIIaJIKY.

BucnoBnoerbes MiATpYMKa KOHCTPYKTMBHOTO Ti/IXOMY CIIeLia/IbHOTO IONOBijaYa 3 TUTaHHA
3B’A3KY MDK MDKHApOJHO-IPOTUIIPABHUM AiSHHAM i TepUTOpi€r0: BiAOBIA/IbHICTD 32 300085~
3aHHAMY, 1[0 BUIUIMBAIOTH 3 MDKHAPOLHO-IIPOTUIIPABHYX [IifAHb, BUMHEHNX JIepKaBOKO-II0Ie-
PESHUKOM [I0 MOMEHTY IIPaBOHACTYITHUIITBA, He TOK/Iala€ThCsA aBTOMATINYHO Ha Jiep)KaBy-HaCTYII-
HVKa TITBKY Ha Till IiACTaBi, 10 Taki AiSHHA BifiOyBaICs Ha TEPUTOPIL, KA Tellep € il TepuTOopier.
3B’A30K 11VX 1isHb 3 TEPUTOPIEIO € /INIIIE OHVIM 3 ICTOTHVIX €/IeMEHTiB, AKi HeOOXiJHO BpaXOByBaTH.

ITig yac po6oTu 3 Kopudikauil HOpM PO MPaBOHACTYIHNUITBO BigmoBiganbHOCTI KoMmicii
MbkHapogHoro mpasa OOH ¢t BpaxoByBaTu CKJIQHNUIL IPABOBUIL PEXXMUM BifIIOBIfjaIbHOCTI
JilepKaB 3a MDKHapOJHO-IIPOTUIIPABHI JiAHHA, WO Bijpi3sHAETbCA Bifj iHIINX PEeXXUMIB MIPaBo-
HACTYIHULITBA.

KrnrouoBi cmoBa: IpaBOHACTYIHMITBO, BifNOBIAANbHICTD fiepXkaB, Kopudikauis,
Jiep>KaBa-TIpaBoOHACTYIHNUK, KoMmicia mbkHapogHoro nmpasa OOH.

ITocranoBka mpo6memu. Kinenp XXI cromitrss 03HaMeHyBaBcsl posma-
IOM HU3KU Jiep>KaB, Takux AK YexocnoBauumna, Conianictuyna PegepatubHa
Pecniy6nixa IOrocnasis, Pagsancpkuit Coro3. Y 11bOMY KOHTEKCTi 3HOBY Ha0yI1o
aKTyaJIbHOCTI IIPaBOBe PeTy/TI0BAHHSA IPAaBOHACT YIIHUITBA Jiep>KaB, IIPU IIbOMY
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OJJHI€I0 3 TeM, AKi ONMHWINCA B LJeHTPi YBaru, CTaja0 IPaBOHACTYITHULITBO Jep-
>KaB IJOMIO BigIOBiTa/IbHOCTI.

TpuBanuit 4ac B OCHOBI IHCTUTYTY IPAaBOHACTYIIHULITBA JIe>KA/IM 3BMYAEB]
HOpMM MiXHapogHoro npasa. Cupo6u kopugikyBaTu TeMy MpaBOHACTYIITHUII-
TBa JIep>KaB He poOmncs ax 1o KiHnsg 1940-x — movarky 1950-X pokiB, Komu
BIIepIlle 3’ ABW/IACA Ha MOPAAKY AeHHOMY poboTn Komicii Mi>kHapogHOro npasa
OOH, mjo 3akiHumaacs 6mwkde mo KiHisg XX cTomitTss pospobkor Binmen-
CbKOI KOHBEHIIII PO MPaBOHACTYIIHUITBO JiEP>KaB 1I0[0 JOroBopiB 1978 poky
i BigmeHncbkol KOHBEHIii PO NMPaBOHACTYIHUITBO JEpP>KaB IOJO JI€P>KaBHOI
BJIaCHOCTI, apxiBiB i 60priB 1983 poxky.

3rigHo 3i crarrero 1 KonseHuii 1978 poky, «IIpaBOHaCTYIHULTBO Jiep-
JKaB» O3Haya€ 3MiHy OfHi€l [ep>KaB) iHIIOK B HECEHHI BiJNIOBiZa/JIbHOCTI 3a
MbKHapopiHi BijHOCUMHY OyAb-sKoi TepuTopii. BigmosifHo, y BifHOCKMHaxX mpa-
BOHACTYIIHUIITBA PO3PI3HAIOTH Jiep)KaBy-NONepefHMKa (HepkaBa, sika Oyma
3MiHeHa iHIIOI0 IepP>KaBoI0 y pa3i MPaBOHACTYIIHUIITBA) 1 lep>KaBy-HACTyIIHIKA
(mep>kaBa, siKa 3MiHWIA IepPXKaBY-TIONePeHIKA).

Cryninp po3po6neHocti remn. [Ipo6ema mpaBOHACTYIIHUIITBA Jep>KaB
HaJISKUTD 0 YIC/IA HAMOIIbII CIIPHYX i CyllepewIMBUX MUTaHb Y MDKHAPOJ-
HO-IIpaBOBill BOKTpuHI. He3Bakaroun Ha Te, 1[0 I JOCTIIKEHHAM 3aliMaINCA
6araTo BUEHMX, [IO TEIEePilIHbOTO YaCy He BUPOOIEHO OfHAKOBOTO IiIXO/Y.

3ayBaXuMo, 110, Ha BifIMiHy Bij 3apyOiKHOI HOKTPMHM Mi>KHapOHOTO
IpaBa, JOCTiIKeHb Ipo61eM M>KHAPOJHOI BiiTOBifaIbHOCTI y CUTYyallil IpaBo-
HaCTYIIHMITBA [I€P>KaB Y BITUM3HAHIN JOKTPMHI Ha i€/l MOMEHT Bi/I3Ha4eHO He
oymno. I1.I1. KpeMHbOB 0OIPYHTOBaHO CTaBUTb MUTAHHS PO iCHYBaHHS «iHIINX
rajgysei «3MiCTy IpaBOHACTYIIHULITBAy», I[O/I0 AKMUX HACTYNAIOTh HAC/IIKY IIpa-
BOHACTYIHUNITBa» [1, ¢. 37]. OgHak nuTaHHA Mi>XHapOAHOI BiTIOBiaTBHOCTI ¥
CUTYyalisAX IPaBOHACTYIHUIITBA Jlep)KaB 3a/MIIeH] 32 paMKaMy JOCTiPKEHHS.
He 3naitim 1i nutanss BigobpaxenHs i B Mmonorpadii I.I. Jlykamyka «IIpaBo
MDKHapOZHOI BiiIOBiabHOCTI» [2].

Mera gocmigKeHHsA — BUABUTY II€pPeBaru Ta HEMOMIKM 3allpOIIOHOBAHNX
cTaTel PO IPaBOHACTYIHULITBO [AEeP>KaBy 1010 MIXKHAPOIHOI BiflIIOBifa/IbHO-
CTi, @ TAaKOXX IIpOaHaJIi3yBaTy, 4y MOTPiOHi B3arasi Taki nmpaBuia abo KOCUTH
HasIBH/X IIPAaBOBMX HOPM.

Buknap ocHoBHOro marepiamy. Y MMHY/IOMY B JOKTPMHI IpaBo-
HAaCTYIIHUITBA IeP>KaB, K IPaBUJIO, 3allepedyBaacsa MOXK/INBICTD lepefadi
BiJIIOBifa/IbHOCTI AeprKaBM-HACTYNHUI. ToMy He IMBHO, 10 B 6inbirocTi
MiIPyYHUKIB 3 MDKHApOJHOIO IIpaBa He PO3INALAETHCA NMUTAHHA IPaBO-
HAaCTYIIHMUITBA B KOHTEKCTI MIKHApOAHOI BiNOBifa/bHOCTI. Bimbmiicth
aBTOPIB PO3INIAJAIOTDH TiIIbKM BUIAJKM IPaBOHACTYIHUITBA Jep>KaB 100
LOrOBOPIB, a TAKOX W00 Jep>KaBHOI BIACHOCTI, IeP>KaBHMX apXiBiB 1 Jiep-
aBHUX OopriB. Taka BigCyTHiCTb yBarm i AMCKYCill CBiguuTh mpo Te, IO
B3a€EMO3B A30K MiX IIpaBOHACTYIIHUIITBOM JIep>KaB i MDKHAapOJHOIO BiJIIOBI-
JaNbHICTIO, fAK i paHimle, 3/1€6iNMbIIOTO iIrHOPYETHCA MI>KHAPOJZHO-IIPaBOBUM
HayKOBMM CITiBTOBapPUCTBOM.
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Posrnsapaoun nUTaHHA, OB A3aHi 3 IPaBOHACTYIIHUIITBOM Jiep>KaB, 0i/lb-
IIiCTh ABTOPIiB CTBEPAKYIOTH, 1[0 3000B’13aHHS, 11J0 BUIUIMBAIOTh 3 MDKHAPOJ-
HOI BiZITIOBiZJa/IbHOCTI, J€P>KaBi-HACTYIIHUKY He IePEXOJATD, TO6TO DOTPUMY-
I0TbCS TeOpil HeIPUITYCTUMOCTI MPaBOHACTYIHUIITBA [3, c. 482].

OpHak He Bci BYeHi, 10 CTABIATH Iifi CYMHIB CTPOry Te€OpPil0 HeNpuIly-
CTMMOCTI IIPaBOHACTYIHUIITBA, BiICTOIIOTh iCHYBaHHA 3arajbHOI HOPMMI IIPO
[IpaBOHACTYIIHULITBO JepKaB. BoHM 3amepedyyroTh iCHyBaHHA y CY4acCHOMY
MDKHapOZHOMY IIpaBi HOPMIM, IO BUK/IIOYAE MOXX/IVBICTD OyIb-AKOI Nepemadi
3000B’s3aHb, 1[0 BUIUIMBAIOTHh 3 BiJIOBiZanbHOCTI Aepxas [4, c¢. 58]. Dak-
TUYHO BOHU BU3HAIOTD, 1110 3TifIHO 3 HOPMaMM Cy4aCHOI'O M>KHAapOJIHOTO IIpaBa
B OCHOBI BifllIOBima/IbHOCTI JIEXXUTH He KOHIIEIIiA BUHY, a Oinpir 06’eKTuBHA
KOHIIEMNIisl MDKHapOHO-IPOTUIIPABHOTO AisiHHA. ToMy LII/TKOM JOITyCTUMO, 110
neBHi 3000B’13aHH, BK/TIOYAI04YY IPAaBOBi HACIIKM Bi/JIOBi/JaIbHOCTI, TaKi K
BiIIIKOYBaHHA 36UTKiB, NepenayTh O Nep>KaBM-HACTYITHULII.

Tema BipmoBimanbHOCTI #epkaBu Oyna BHeCeHa HO TMOPSAAKY [EHHOTO
Kowmicii mi>knapogHoro npasa OOH 3 xopndikaii ofHOYacHO 3 TpaBOHACTYII-
HULITBOM ZepxaB y 1949 poui [5]. Y mpomeci ii po3pobku npobnemaruka mpa-
BOHACTYITHUIITBA JIeP>KaB Y 3B’13KY 3 MD>XXHAPOJHOIO BiJITIOBila/IbHICTIO 3adiIa-
7acs KilbKa pasis.

Tak, ofMH 3 epuINX MPOEKTIB CTaTell PO BifIIOBiLA/IbHICTD Iep>KaBU Mic-
TUB TOJi CTATTIO 15, AKa Majna Ha3By «lIpucBOEHHA ep>KaBi HiAHHA ITOBCTAH-
CBKOTO PYXY, SIKUII CTA€ HOBMUM YPAJOM JepKaBy, a0 MPU3BOAUTH JO CTBO-
PEHHs HOBOI IEp)KaBW», sIKa Iepedadana Take:

1. JliAHHA IOBCTAHCHKOIO PYyXY, AKUI CTA€ HOBUM YPALOM Jlep>KaBy, Mae
po3rnAfgaTucs AK AisiHHA Liel pep>xaBu. OJHAK Take IPUCBOEHHA He 3aBJIa€
IIKOJM IIPVICBOEHHIO LIill epyKaBi MOBeAiHKMY, sIKa IOBMHHA Oy/Ia pO3ITIAIaTUC
paHille fAK JiAHHA gep>KaBU Ha mifcTasi ctaTent 5-10.

2. JliAHHA MOBCTAHCBKOTO PYyXY, B Pe3y/IbTaTi HiAbHOCTI AKOTO BUHMK/IA
HOBA Jlep)kaBa Ha YacTVHI TepUTOpii paHille iCHy0U0i Aep>kaByu abo Ha Oyb-
AKIiJ TepUTOPil Mif 1OTO YIIpaBIiHHAM, Ma€ PO3ITIAATUACA AK [NiAHHA LIi€l HOBOI
fep>kaBu [6].

Sk nmoAcHUB y cBOEMY KOMeHTapi 0 MpoeKTy crarTi CreniaabHMii Jomo-
Biffau 3 BipmoBifmanbHOCTI fiepkaBu PobGepTro Aro, KoMy HMOBCTAHCBKUI PYX,
BUKOPUCTOBYIOUN HAsABHI CTPYKTYpM KONMMIIHBOI Aep>KaBu (mepKaBu-Iolepe-
JIHUKA), TIPOTOJIOLIYE BJIACHY Jep>KaBy, caMe BHAC/IOK IIbOTO 3B’A3KY, 4epes
HACTYIHICTh MDK JIBOMa JiepkaBaMM, IIPOTMIIPABHY IOBEMiHKY MOXXe OyTu
BifIHECEHO IO fiep)KaBU-HACTYIHUKA [7, ¢. 31]. OgHak 1e crpaBefMBO IUIIe Y
cuTyaljii, Konu iep>KaBa-HaCTYIIHUK «yCIIAJIKOBY€E» CTPYKTYPU 1 YaCTUHY ifleH-
TUYHOCTI JIep>KaBU-TIIOTIEPEIHNKA. Y pasi, KoM Jep)KaBa-IoNEePEeJHIK IIePecTae
icHyBaTM i BUHMKA€ HOBaA JepKaBa 3 OKPEMOIO IIPAaBOCY0 €KTHICTIO, KOHIIETIIIis
6e3mepepBHOCTI He 3aCTOCOBYEThC, i BiiTOBigaIbHICTD 3a [iil, BUMHEH] fepKa-
BOIO-TIOIIEPEJHIKOM, He MO)Ke Oy T IIOK/IafieHa Ha HOBY JiepKaBy.

OueByuHMIT KOHTPApTyMEHT APYroi cuTyanii OyB 61 TakmuM: Xoda Teope-
TUYHO CTBOPEHHs «aOCOTIOTHO HOBOI» JEpXKaBU € MOXK/IVBMM BapiaHTOM, Ha
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IIPAKTUILIi € HeBeIMKa JIMOBIPHICTD (AKILO B3arasi icHye), [0 MOBCTAHCHKMIL PyX
BCTAHOBUTD Jiep>KaBy, KA He 3aCHOBAaHA HA HAABHMX paHillle Iep>KaBHUX CTPYK-
typax. HabaraTo 6i1p11 iMOBipHO, 1110 HOBa fiep>kaBa, cpopMOBaHa TaKUM PYXOM,
Oyzie cTBOpeHa IIUIAXOM BHECEHHs KOPUIYBaHb i peoprasisanii HasBHoOro (abo
TOTO, III0 3a/IMIIMBCS) MEXaHi3My Jiep)KaBM-TonepenHrKa. Tpeba Takox BifsHa-
YNTY BOK/IMBICTb BCTAHOBJ/ICHHA 3B 13Ky MK JiepKaBOIO-TIOIIEPEHIKOM i iepka-
BOIO-HACTYITHMKOM LA LijIell IIepeXo/y BiiIOBila/IbHOCTI BiJi IIEPIIOI [0 SPYTOL.

HesBaskaroun Ha Te, mo crartsa 15 Oyna 36epexxeHa B ii mepsicHoMy ¢op-
MY/TIOBaHHi B OCTaTOYHOMY JOKYMEHTi, BApPTO 3BEPHYTM YBary Ha Toil (aKT, 110
L[ell e7IeMEHT HACTYITHOCTI Harajye IoMIoKeHH:A ABOX BifleHCbKMX KOHBEHIIIN 3
NVTaHb IPAaBOHACTYIIHUIITBA.

Opun 3 miAroToBuMX JOKYMEHTIB 10 TeKcTy CraTell PO BifIIOBifaIbHICTD
Iep’KaB 3a MDKHApOGHO-IIPOTUIIPABHI [JiAHHA MICTUTh IIOACHIOBAJbHY 3HOCKY,
B SIKill TOBOPUTBCA: «E Pi3Hi JYMKH LIOJO TOTO, B AKUX 00CTaBMHAX MOYKE MaTH
MicClle TIPAaBOHACTYIIHMIITBO LOJO Bi/IMOBiJa/IbHOCTI IepKaB. Y MPOEKTaX CTaTei
1€ IIMTAHHA He PO3ITIANAETHCA, OCKUIBKY BOHO € OJHNUM 3 aCIIEKTiB IPaBOBUX HOPM,
1[0 PETy/IIOI0Th IPAaBOHACTYIIHUIITBO, @ He BilTIOBi/Ja/IbHICTD fiepKas» [8, c. 138].

Y 1iit BUHOCLI IUTaHHA PO NPABOHACTYIIHUITBO ep>KaB LO/I0 BiJIIOBI-
[aTbHOCTI fiepKaBu Oy/1o M'sIKO BuBefieHe 3i cdepu kopmdikanii mpaBa Mi>kHa-
POAHOI BifNOBifabHOCTI. lle MO)XHA MOACHUTY TepMiHAMM: 3TaJJaHUI 3BIiT 6yB
cknagenuit y 2000 poui, mponec miATOTOBKY IiAXOANUB [0 3aBepLIEHHH; 3adi-
IaHHS TaKol CKJIAJHOI ITPaBOBOI Ipo6IeMy, K IPaBOHACTYIHULTBO Jlep>KaB
110710 MI>KHapOJHOI BifIOBifaIbHOCTI, MOTTIO 6 3aTATHYTU IIPOLLEC 1l Ha Ki/IbKa
TIeCATUMITD.

Y xinnesomy nigcymky CraTTi Ipo BifjIOBiJaNbHICTD [lepKaB 3a MiXKHa-
POZHO-IIPOTHUIIPaBHi [isfAHHA Oymyu mpuitHaATi B 2001 poui. JJokymeHT pospi-
JIEHUJ Ha KOHILENTYaJ/IbHi I7IaBY, 110 OXOIUIIOTH IIOHATTA MIKHAPOJHO-IIPO-
TUIPABHOTO [isiHHS, aTpuOyLil0, KOHLEMII0 MHOPYIIeHHS Mi>KHapOJHOTO
3000B’13aHH, HAC/TIIKY TIOPYLIEHHS TOLLO.

Mu 30cepenumocs Ha arpuOyILil: € /1Bi CTaTTi, AKi, 0O4eBUJHO, JO3BOII-
IOTb «3B’s3aTN» TeMy NPAaBOHACTYIHMITBA 3 BignosifanpHicTio. Ilepmra — ne
crartA 10 «IloBefiHKa IOBCTAaHCHKOTO UM IHIIOTO PYXY», B AKi/l MOBUTbCA:

1. [ToBeminKa MMOBCTAHCHKOTO PYXY, KNIl CTA€E HOBUM YPALOM JEP>KaBU,
PO3ITIANAETHCA AK [IAHHA L€l lep>KaBU 3a MDKHAPOJHUM IIPABOM.

2. IloBefiHKa pyXy, IOBCTAHCHKOTO YU iHIIOTO, AKOMY BIAETHCA CTBOPUTH
HOBY Jlep>KaBy Ha YacCTVMHI TepUTOpil B)Ke HAasIBHOI Jep>kaBu abo Ha Oymb-sAKii
TEPUTOPII Iif] JIOr0 yIpaBIiHHAM, PO3INANAETbCA AK MiAHHA Lji€i HOBOI Jiep-
>KaBJ 32 MDKHApOJHUM IIPaBOM.

3. I1s cTarTs He BIUIMBA€ Ha IPUCBOEHHS Jiep>kaBi Oy/b-sAKOI OBEJiHKIY,
AK 6u TaM He 6y/I0 OB A3aHOTO 3 IOBEiHKOIO TAKOTO PYXY, IIJ0 PO3ITIAAETHCSA
K JiSIHHS TaKol Iep>kaBu yepes cTarti 4-9 [9].

[TopiBHIOIOYM 3 ITOYATKOBOK BepCi€lo, PO3INIAHYTOIO Bulle, B GOPMyIIIO-
BaHHs BHeceHi fiesiki 3mMiHn. CtarTs mepef6adae Ba BapiaHTH: KOIU IOBCTaH-
CBHKUII PyX BCTAHOBJIIOE HOBUII YPsAJ| Ha BCiil TepuTOPpii a60 Ha yacTuHi Tepuropil
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paHillle HaABHOI Jlep>kaBy, MPoTe B 060X BMUITAIKaX Mi>KHApOJHA BifiMOBigamb-
HICTDb IOK/TaJia€ThbCsl HA HOBY JiepkaBy. SIK BKasyeTbcs B 0(il[iliHUX KOMeHTa-
PAX, LI CTATTA 3aCHOBaHA Ha NMPAaBOHACTYNHMITBI. Komm moBcTaHChKMIT Pyx
CTBOPIOE HOBY JI€p>KaBy, caMe 3B 30K MK PyXOM i HOBUM ypsfioM 3abe3mneuye
BigIoBiga/IbHICTh OCTaHHBOI.

Crenjanpanit gonosigay Pobepro Aro mopyiryBas MUTaHHS IPO IPaBO-
HACTYIHMLTBO SK a/JbTepPHATVBHE BUPILIEHHsA MpoOeMu BiflIOBiganIbHOCTI
IIOBCTAHCBKOTO PyXy: «fKIIO BiZMOBUTHMCA Bif ifjel HACTYIHMITBA MiX MiX-
HApOJHOI0 IIPAaBOCYO €KTHICTI0O MOBCTAHCBKOTO PYXy i MIKHapOZHOW IIpa-
BOCY0O €KTHICTIO HOBOI Iep)KaBy, TO HaM He 3a/lMIIAETbCA HIYOTO iHIIOTO, K
HOCTaBUTY TYT IUTAHHA IIPO MOX/IMBY HACTYIIHICTD ep>KaB) LIOf0 3000B -
3aHb, 110 BUIUIVBAIOTH 3 IIPABONOPYILIEHDb CY0 €KTa MDKHAPOJHOTO IIpaBa, Miclie
SKOTO BiH 1ociB» [7, c. 31].

OpHuM 3 Hai61/IbII YaCcTO IIUTOBAHNUX MIPUKIIAZIIB 3 BiJIOBITHOI IPaKTUKN
fiep>KaB, 10 MiIKPIIUIIOITh HOPMY, 1[0 MiCTUTBCA B MyHKTI 2 crarTi 10 Crareit
IIPO BiJIIOBifaIbHICTD IepIKaB, € pillleHH: PPaHI[y3bKUX HAI[iOHA/bHUX CYHiB ¥
3B’;{3Ky 3 HE3AJIEXHICTIO AJDKMPY, AKi IOK/Ia[Jal0Th Ha AJDKMP BifIIOBia/IbHICTD
3a IPOTUIIPABHi AisIHHA B Iepiof rpoMaiaHCbKoi BittHM [10, c. 613-615].

Kpim Toro, gopeuna crarts 11 «IloBefiiHKa, sIKa BU3HAETHCA i IPUITMAETbCA
Iep>KaBoIo K BJIaCHa», B AKill ifjeTbcsA: «[IoBeiHKa, IKa He IPUCBOIETHCA JiEep-
JKaBl Ha IiJCTaBi IONIEPEAHIX CTaTell, IPOTe PO3IIANAETCA AK AIAHHA L€l iep-
JKaBJ 32 MDKHAapOJZHMM IIPaBOM, AKIIO i B TiV Mipi, B AKill 14 lep>KaBa BU3HAE 1
IIpUIIMAE I1¥0 MIOBEJIHKY AK BIACHY».

BifnoBigHO [0 MOMOXXEHD L€l CTATTi MDKHAPOAHO-IIPOTUIIPABHE isIHHA,
sIKe B iHIIIOMY BUITaJIKy He MOXKe OYTU IIPUCBO€EHE [iep>KaBi, ajie, TUM He MeHIII,
0y/10 BU3HAHO HeEI0 SIK BJIaCHe, Mae OyTM IIPUCBOEHO Takill mepxkasi. 3a cio-
Bamu [I. Kpoydoppa, sKIno fepxasa «CXBaIoe» MIPOTUIIPABHY IOBE/iHKY, BOHA
TaKVM 4YVHOM IIpuiiMae Ha cebe BigmoBimampHicTh 3a Hei [11]. OpHak dpopmy-
JIIOBAaHHSA «Ti€X0 MipOIO, AKOIO LA [ep)KaBa BU3HAE 1 MpUiIMaE L0 MOBENIHKY
SK BJIACHY» HaKJIaJlJa€ OYeBMHEe OOMEXeHH:: BiMOBiJa/IbHICTD IOK/Iaa€ThCS
Ha Jiep>KaBy, 10 BU3HAE, TIIbKY YaCTKOBO — Ti€l0 Mipoo, AKOIO JiepKaBa I10ro-
IDKY€ETbCA 11 NPpUITHATH. SIK BUSHAYA€ThCA CTYIIiHb BiJIIOBIJaIbHOCTI, IPOCTillIe
Ka)Ky4M, «CKiZIbKM» BifITIOBiZIA/IbHOCTI CHIifi pO3IOAIINTY, 3aMMIIAETHCA BiIKPU-
TUM IuTaHHAM. Ha Hamry ymky, 3penitTorn Oyie BUKOPUCTaHMII CTAHAAPTHUI
TeCT IPONOPLITHOCTI.

Ockinbku Crarti 2001 poKy IpsAMO He CTOCYIOTbCS IUTAaHb IPaBOHACTYII-
HIILITBA JJep>KaB, IPUPOJHO, O LI TEMA BUABM/IACA B IOPAJKY JeHHOMY KoMi-
cii mibxnapopHoro npasa OOH: y KiHIjeBOMY MiZICYMKy NUTaHHA IIPO IIPaBoO-
HAaCTYIIHMLTBO JEp>KaB, IO BMHMUKIM HanpukiHni XX CTOMITTA, MalTb He
TUIBKIM IIOTIITUYHY, aJI€ i OPUINYHY IIPUPOLY.

3Ba)kauM Ha 0OMEXEHICTb i HeOHOPiHICTb MiKAep>kaBHOI IPAaKTUKI,
C/Iif MigTpUMATY KOHCTPYKTUBHMI X[ CIIelia/IbHOTO JOIIOBijaya 3 MMTaHHA
3B’13Ky M)XK MDKHapOJHO-IIPOTUIIPABHYUM JisIHHAM i TepUTOPI€I0: BiAIOBifab-
HICTh 3a 3000B’s13aHHSAMM, L0 BUIUIMBAIOTH 3 MIKHApPOJHO-IIPOTUIIPABHUX
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IisfAHb, BYUMHEHMX [I€P>KaBOIO-IIONIEPEHNKOM O MOMEHTY IIPAaBOHACTYIIHUIITBA,
He IIOK/IAJIa€TbCA aBTOMATHYHO Ha JEep>KaBYy-HACTYIHMKA TI/IbKM Ha Till Hif-
cTaBi, 0 Taki [ifAHHA BigOyBamucs Ha Tepurtopii, ska Tenep € ii TepuTopi€o.
3B’SI30K LIMX [IisIHb 3 TEPUTOPIEIO € JINIIIE OJHUM 3 iICTOTHIX €IEMEHTIB, sIKi He00-
XifiHO BpaxoByBatu [4, c. 287].

AHari3 IpaKTUKM iep>KaB, IPELESEHTHOTO IIPaBa i HAYKOBMX Npallb HUHI
ia€ 3MOTY 3pobuTy Ba nonepenHi BucHOBKM. [To-niepiue, TpagniiiiHa Te3a Ipo
HEIPUITYCTUMICTh IIPAaBOHACTYIIHUITBA Y CYYacCHIill IPaKTUILl 3alepeyyeThCs.
ITo-pgpyre, 1je He 03Ha4Ya€ NPaBUIBHOCTI MPOTUIEXKHOI T€3M IIPO aBTOMAaTH4HE
IPaBOHACTYIHUITBO B Oy/b-IKOMY KOHTEKCTi. Y KpaloMy pasi MOXKHa 3po-
OUTV BUCHOBOK IIPO IPaBOHACTYIHUIITBO B IIeBHMX Bumaznkax. [lepemauy a6o
Bi[ICyTHICTb Ilepefadi 3060B’s13aHb 260 TpaB, [0 BUIUIMBAITH 3 BifMOBigamb-
HOCTi Jiep>kaB Y KOHKPeTHIX BUITaJIKaX PaBOHACTYIHUIITBA, HEOOXiIHO OBO-
JIVUTY OKPEMO B KO)KHOMY KOHKPETHOMY BUIIAJIKY.

BucnoBku. [IpaBoHAacCTYIIHUIITBO [iep>KaB 3arajioM Ta IOMI0 BiIIOBifaib-
HOCTIi 30KpeMa He € 4acTuM sABuleM. Hespaxkaroun Ha Te, 1[0 BCi BUIIA[IKM IIpa-
BOHACTYITHNIITBA JiepXKaB BK/IIOYAIOTD y ceOe MMTAaHH PO IIPABOHACTYIIHUIITBO
I[OJIO0 OTOBOPIB, ITepeauy mpaB abo 000B’A3KiB, 11j0 BUIUINBAIOTb 3 BilTIOBija/Ib-
HOCTI Jlep>KaB, CTaBUTHCA IIiJ CYMHIB uIle B JeAKUX BUNAAKaX IIPaBOHACTYII-
HUITBA fiep>kaB. KpiM TOro, nuraHHA Mpo NMPaBOHACTYIIHUIITBO Jep>KaB HOCUTD
KpalfHe IOMITM30BAaHUII XapaKTep, 0COOMMBO SKIIO JAEeThCS PO OCIIOPIOBAHE
IpaBOHACTYIHMLTBO. ToMy Iporec pOpMyBaHHA i BCTAHOBJIEHHSA OY[b-AKIX
3arajJIbHMX 3BMYAEBMX HOPM MDKHAPOJHOTO IpaBa y 1iit cdepi 7ife MOBiNTbHO.

Bupobnenns MiKHapOZHO-IPaBOBMX NPWHINIIB, CIPAMOBAaHMUX Ha
Bpery/II0BaHHs NOAIOHMX CUTyalill, HEOOXiflHO pO3INIANAaTU B KOHTEKCTi
3MilJHEHHA MDKHapOJHOTO IPpaBONoOpAAKY. 3aBgaHHA Komicii Mi>kHapogHOro
npasa OOH nonsrae B ToMy, {06 3alIOBHUTY IPOOIT MK pe>KMMaMu IIpaBo-
HACTYIHUIITBA JIep>KaB i BilNIOBiZaIbHOCTI fiepKaB, ToMy AisAnbHicTh KoMmicii
HeoOXiTHO OLiHIOBAT! 3 TOYKM 30pPy IPOTPEeCUBHOTO PO3BUTKY i Kopgupika-
11ii Mi>KHapogHOro mpasa. Bugaerbcs, mo noxiObHMit mifxis Mo>KHaA 3aCTOCY-
BaTH i B OLiHIIi HOBOTO JNOCTiI>KyBaHOTO MPOEKTY cTareit Komicii. Baxxninso
HiIKPEeCINTH, 110 HOPMY, 110 (POPMYITIOIOTECSA B paMKax TeMU, IIOBMHH] Bpa-
XOBYBATU CKJIaJJHUII IIPABOBUII PEXKUM BiITIOBiIa/IbHOCTI Jep>KaB 32 Mi>KHa-
POAHO-NIPOTUIIPABHI [AiAHHA, 110 Bifpi3SHAETbCA BiJ| IHIIUX pEXNUMIB IIpaBO-
HaCTYIHUITBA.
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Mailunts K. Development of rules on succession in respect of state responsibility in the
projects of the UN International Law Commission

Summary. The article examines the nature of the problem of succession of states in respect
of responsibility. The author analyzes the formation of draft articles on legal succession and tries to
establish whether the principles of automatic succession and the absence of succession are applied
as in accordance with the developed provisions.

It is emphasized that the problem of succession of states is one of the most controversial issues
in international legal doctrine. On the basis of the analysis of practice of the states, case law and sci-
entific works two preliminary conclusions are made. First, the traditional thesis of the inadmissibility
of succession in modern practice is denied. Second, this does not mean that the opposite thesis of
automatic succession is correct in any context. Therefore, it is possible to draw a conclusion about
succession in certain cases. The transfer or absence of the transfer of obligations or rights arising
from the responsibility of States in specific cases of succession must be proved separately in each case.

Support is given to the ILC Special Rapporteur’s constructive approach to the link between
an internationally wrongful act and a territory: the connection of these actions with the territory
is only one of the essential elements that must be taken into account.

When working on the codification of the rules on the succession in respect of responsibility,
the UN International Law Commission should take into account the complex legal regime of respon-
sibility of states for internationally wrongful acts, which differs from other regimes of succession.

Key words: succession, responsibility of states, codification, successor state, UN Interna-
tional Law Commission.
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KaHAUAAT I0PUANYHNX HAYK, JOLEHT,

JOLeHT Kadempu 3araIbHONPABOBUX AUCHNIUTIH Ta MDKHAPOTHOTO IIpaBa
OpecpKkoro HallioHa/IbHOTO YHiBepcuTeTy iMeHi I. I. Meunnkosa

LLIOAO CYTHICHNX O3HAK 30B0B'A3AHb
ERGA OMNES

AHoranis. CTaTTio NPUCBAYEHO JOCTIKEHHIO CYTHICHUX 03HAK 3000B’A3aHb erga omnes,
1110 HYMHI BMOKPEM/IIOIOTbCA y Haylli Ta HPAKTUIi MDKHAPOJHOTO IIpaBa. AKTYa/lbHICTb TeMU
JOCTi/KeHHA 3yMOB/IeHa HEOOXiHICTIO O/IBII 4iTKOTO pO3yMiHHsA KPUTEPIiB BijHECEHHS IeB-
HVX MDKHAapOJHO-IIPaBOBUX 3000B’s13aHb caMe J10 Lji€i rpymny 3000B’A3aHb, 1[0 Bipi3HATbCA
Biff HIINX O1/IbII BUCOKMM CTYIIEHeM 3aXMCTY, ajKe iHTepec Y HbOMY NMOTEHIIITHO Ma€e BCA MiXk-
HApOJHA CII/IBHOTA, TOOTO KOKHA Iep>KaBa CBITY.

Ananis npakryky Mixnapogsoro Cygy OOH Ta 10po6Ky BUjaTHIX HayKOBLB Y 1iit cepi
JI03BOJIMB [TV BYICHOBKY IIPO Te, 1[0 OCHOBHOI) 03HAKOK 3000B’A3aHb erga omnes € posIipeHe
jus standi, To6TO IpPaBO HEBM3HAYEHOrO KOMa Cy0 €KTIB MDKHAPOJHOTO IIpaBa 3BEPTAaTMCA 3a IX
3axucroM. Y cmpasi Barcelona Traction Mixzapopunit Cyl Haroocus Ha TOMY, 1O TaKe IIPaBO
HaJIeXUTh MDKHAPOJHIN CHIIBHOTI AK €AMHOMY LiiloMy. HeBy3Ha4eHIiCTb MOHATTA «MDKHApOJHA
CIIIBHOTa» Y HaYIIi Ta MPAaKTUIi MDKHAPOHOTO IIpaBa J03BO/IIIA 3pOOUTH BIICHOBOK IIPO Te, 110
Take IIPaBo HAJIXUTb KOXHIl 3 iep>kaB cBiTy. [loTeHI[iiiHO K070 cy6’eKTiB MOXKe OyTH po3LIMpeHe
TaKOX 32 PaXyHOK {HIINX Cy0’€KTiB MDKHAPOJHOTO IpaBa, HacaMIlepes; MDKHAPOIHIX OpraHi3ariiil.

TakoXX IpOJIeMOHCTPOBAHO, 110 Y HAII Yac 3000B’sI3aHHA erga omnes CTOCYITbCA CKO-
pillle KOHKpeTHUX 00 €KTIiB 3aXUCTY, aHDK LiMX chep MbkHapopguux BifHOCHH. Toit paxT, mo y
pimenni Mixnapogroro Cyny OOH y cnpasi Barcelona Traction HarosomreHo Ha 3araabHOMY
iHTepeci BCix iepykaB I[OJI0 3aXNCTY BiANOBIfHIX 30008 I3aHb, [J03BO/INB ABTOPY I TI BICHOBKY
TIPO HASABHICTb BEMKOTO NOTEHIIiaTy PO3BUTKY KOHIIEMIii. Y Maji6yTHbOMY MOX/IVBE PO3LIN-
PeHH: IepetiKy TaKuxX 3000B’13aHb 3a PAXYHOK BU3HAUYEHH: IIEBHYX IIMPOKNX cep MbKHAPOJ-
HUX BifHOCVH (HaIIPUK/IaJ, 3aXICT HABKOMMIIHBOTO CEPEMOBIIIA) Ta KOMa 00 €KTiB (HAIpUKIIaz,
00’exT 3arajnbHOI cajmuHy NI0ACTBA (common heritage of humankind) un 3aranpHoro Hap-
6anus (global commons)), 30608’ s13aHHA 1[OJI0 AKMX MATUMYTb XapaKTep erga omnes.

AHaji3 aKTya/IbHOTO IepertiKy 3000B’3aHb erga omnes I0Ka3as, 1[0 OCHOBHUM KOMIIO-
HEHTOM IIMX 3000B’sI13aHb € caMe 3a00pOHa MeBHOI MOBEIIHKM, TOOTO OINMbIIO0 MipO HEOOXif-
HICTb YyTpUMYyBaTHCA Bif Aiit. OGHAK y CTATTi TAKOXX HATONOLIYETbCA Ha TOMY, 1110 Y IepCIeKTHBI
pO3ILIMpeHHs MepeniKy Takux 30008 A3aHb MOXHA O4iKyBaTy (OPMyBaHHA TaKOX 30008 A3aHb
AKTMBHOTO TUILY, 5IKi 6 mepen6adanyt 060B’A3KM iepXkaB BAABATICD IO AKTUBHUX 3aXOf1iB, HEOO-
XiFHUX [714 peari3ariii 30608’ s13aHb, HAIPUKIIAZ, Y IPUPOJOOXOPOHHII cepi.

Kpim Toro, 6y10 BusHaueHO, 10 30608’ I3aHHAM erga omnes BIaCTUBMUII YHIiBepCalTbHMNIL,
HEB3Aa€EMHUII Ta COMiJApHUIL XapaKTep.

KnrouoBi cmoBa: 30008’ s13aHH: erga omnes, 03Haku 3000B’s13aHb erga omnes, jus standi,
MiKHApOJIHa CIII/IbHOTA, 3ara/IbHUI iHTepec.
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ITocranoBka mpo6memu. 3060B’s13aHHA erga omnes (obligations erga
omnes) — 1ie KOHIIEIIT, AKVI1 YBilIIIOB Y MDKHAaPOIHO-TIPAaBOBUIT HAYKOBUII 06ir
e y 1970 p. pasom i3 Bigomum pimenHam Mixxaapopnoro Cyny OOH y cripasi
Barcelona Traction. Pasom i3 Tum e i1 3apa3 BiH 3a/1UIIA€TbCA HOPMATUBHO
HEBJ3HAUEHUM Ta TaKVM, IO HOPOKYeE Oe3/Tiv 3auTaHb AK LIOf0 3MICTy Ta
HepeiKy BijIOBiHMX 30008 s3aHb, TaK i OO0 OCOOMMBOCTEN 3abe3IedeHHs
ix BuKkoHaHHA. Taka cuTyallifd CTBOPIOE HABKOJIO KOHIeNIlii 3060B’s13aHb erga
omnes IIEBHNII 3aTaIKOBUIT OPeOTL, 10 oTpebye «memicTndikanii» (3a Bupasom
OJTHOTO 3 IPOBiIHNX AOCTiAHNKIB KoHLlen1ii mpodecopa Christian Tams).

Ha nam nornag, oCHOBHMM KPOKOM Y IIbOMY HAaIIpsIMi Ma€e CTaTy KOHKpe-
TH3allig BU3HAYa/JIbHUX O3HAK 3000B’s3aHb erga omnes, sIKi 6 ZOIOMOITIN He
TUIBKM IIPaBWIBHO 3pO3YMITH iX CYTHICTb, ajne i go3Bommam 6u BigMexyBaTu
11i 3000B’A3aHHA Bil CYMDKHUX KOHIIEIITiB, AK-TO: HOPMM jus cogens, 3000B’s-
3aHHA erga omnes partes (MiX ycima cropoHamn). Kpim Toro, y Hayni Mi>kHapop-
HOTO IIpaBa MOXKHA CIIOCTepiraTy TeHAeHIIil mon0 GopMyBaHHS KOHI[EIIi Tpas
erga omnes (rights erga omnes) Ta HaBiThb 000B’3KiB erga omnes (duties erga
omnes), AKi y pasi iX 0CTaTOYHOro BM3HAHHA Ta HOPMATMBHOTO 3aKpPiI/ICHHA
MalTb OyTHU TaKOX BifIMe)KOBaHi Bifi 3000B’s13aHb erga omnes.

AHani3 ocTaHHIX gocmimKeHb i my6mikanii. Y 3apyOikHiil Haymi Mik-
HApOJHOTO IpaBa JOCTIIKEHHIO Pi3HUX aCIeKTiB KOHIEMI[il 30008 s13aHb erga
omnes IPUCBAYEHO KOBOI 6araro mpanb. Cepep aBTOPIB, AKi pO3BUBAIOTH LIl
HanpsM, cij HasBatu: C. Annacker, A. Cassese, G. Gaia, P. Picone, E. Posner,
M. Ragazzi, B. Simma, C. Tams, E. de Wet, K. Zemanek Tomo.

[Io crocyeTbca BITYUM3HAHOI HAyKM, TO y Hill LIiJl TeMi, Ha >XKaJb, IPULi-
neHo Habararo MeHIe yBary. Cepel He6araTboxX KOMIUIEKCHMX TOCTIIKeHb CTIif
Bupimnty pucepraniro O.0. KonteBoi «3060B’s13aHHs erga omnes y cUcTeMi
MDKHapOIHO-IIPaBOBUX 30008’ 13aHb» (2013).

Merta cTaTTi IO/IATA€ Y BUOKPEM/IEHH] CYTHICHMX XapaKTepUCTUK 30008 5-
3aHb erga omnes, sKi JOIIOMOI/IM OV PO3PISHATH IX 3i CXOXKVMM KOHIIEITaMU Ta
n03BOMWIM 61 GibII YiTKO BUSHAYMTH iX pisHOBUAM. [i Gyae MOCATHYTO 3aB-
AAKM a”anisy pimenb Mixnaapognoro Cygy OOH, mo HuHi Bifiirpae ocHOBHY
po/ib y PO3BUTKY HOPMAaTMBHOIO IIAIPYHTS KOHLENIil, Ta HayKOBMUX JOCIIi-
JPKEHb 3a TEMOIO.

Buknag ocHoBHOro Marepiany. [lepir HiX mepeiiTu o 6e3MOCepeHHOTO
PO3I/LIY HeOOXiHMX O3HAK 3000B’s13aHb erga omnes y MbKHapOJHOMY IIpaBi,
BB)KAEMO 3a ITOTPiOHE 3yNMMHUTUCH HAa iCTOPUYHOMY aCIeKTi BUHVKHEHHS I[i€l
KoHLenuil. Jlesaxi aBropyu B6auaroTh I BUTOKM y TaK 3BAaHOMY dctio popularis —
II030Bi B JaBHbOPVMCHKOMY KpMMiHa/IbHOMY IIPaBi, 10 IKOTO Mir BaTucs 6yab-
AKUI YJIeH TPOMaJM B IHTepecaxX 3aXUCTY IPOMaZCbKOTO IOPAAKY 4y IHIIOTO
cycminbHOro iHTepecy. Takuit Buji MO30By icHye HUHI B eakux Kpainax. Voro
XapaKTepHOIO 03HAKOIO € Bi/ICYTHICTb 6e3I0cepefHbOTrO IIPAaBOBOTO iHTEpeCy y
3asBHMKA, OCKI/IbKM BiH BUKOHYE NPeICTAaBHUIBKY QYHKIIiIO Bifi iMeHi moTep-
ninoi croponn [1, c. 19]. Bona it BigpisHse 1eit B O30BY Bif Aiif, AKi MoXxe
3nilicHUTY Oy/b-sKa Jep>kaBa — YWieH MDKHApOJHOTO CIIiBTOBAPUCTBA HA 3aXMCT
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HOPYIIEHOTO 3000B’sI3aHHA erga omnes, aJpke Taka Jep)kaBa Ma€ BJIACHUI
iHTepec y 3aXMCTi IIEBHOTO CIi/IbHOTO iHTepecy. Taky TOUKY 30py HiATBEpAUIO
pimrenus Mixnapoguoro Cyny OOH vy cmpasi IliBgenHo-3axigHoi Adpukn
1966 p., ;e 6y0 BCTAHOBJ/IEHO, LIIO BiIKPUTTS MPOBA/KEHHA Y CIIPaBi 3aXUCTY
3aKOHHUX IIpaB Ta IHTEPECiB BYMara€ BCTAaHOBJIEHHA HAABHOCTI TaKMX IIPaB y
THX, XTO IJbOTO BUIMATAE, i 1j0 actio popularis He Bifome MbKHapogHOMY IIpaBy,
SIKMM BOHO € B IIeif vac [2, map. 88].

Cnip 3ayBaXUTH, 10 Cy4acHa Mi>KHapOJHO-IIpaBOBAa HayKa He Jly>Ke IIpu-
XIWIBHO CTaBUTHCA IO IIbOTO PillleHH:A, BBAXAIOYM JIOTO KOH IOHKTYPHUM. K
HaC/MiJIOK, JesAKi JOCHIJHUKU IPOJOBXYIOTb KOPUCTYBAaTHUCA TEPMIHOM actio
popularis, xapakTepusyrouy IpaBo 3BepHEHHs 3a 3axucroM (jus standi) Ha
3aXJCT 3000B’s13aHb erga omnes’.

[Tepexopsauu 10 pO3I/IAAY 3MICTY Ta O3HAK 3a3HAUYEHMX 3000B’A3aHb, CIIif
MiJKPECIUTH HAABHICTb 3HAYHOI TEPMIHOJIOTIYHOI IVITyTAHVHY Y 3aCTOCYBaHHI
11boro KoHuenTy. Hampukiaz, okpim «3000B’s13aHHS erga omnes» MOXKHa TaKOX
3yCTpiTu BMpa3 «HOpMU erga omnes». Tak, Eric Posner mpononye nopginaru
HOPMM MDKHApOJHOTO IIpaBa Ha «3BUYailHI ABOCTOPOHHI HOPMW» 1 «HOPMU
erga omnes» [3, c. 5]. SIk BumaeTbcsA, Takuil MifXil € He 30BCiM NMPaBUIBHNM 3
OIJISAZlY Ha TeOpiro MKHAPOIHOTO IIPaBa, 1[0 PO3Pi3HsE MOHATTA 30008 I3aHHS,
AKe MO>Ke Oy TH JIBOCTOPOHHIM, a00 erga omnes, Ta HOPMI, 5IKa JIOT0 3aKpiIlIIoE.
Kpim Toro, BUHMKHEHHS MDKHApOZHUX 3000B’s13aHb B3arasi He 3aBXM OB s-
3aHe i3 HaABHICTIO caMe HOPM MDKHapoAHOro npasa. IIutanHa npo yTBOpeHHA
HOPM Ta IIOJIO>KEeHb, AKi 3aKPiIUIIOI0Th BiAIIOBigHI 30008’ A3aHH, 3aC/TyTOBY€ Ha
OKpeMe NOCIiIPKEHHS.

OTxe, po3IIsiHEMO OiNbII KOMIIEKCHO Ta CUCTEMHO 03HAKU 30008 A3aHb
erga omnes. OfVH i3 BiOMMX JOCTiTHMKIB 11iel Temy Maurizio Ragazzi Bmokpem-
JIIOE IT’SITh OCHOBHVX O3HAK LMX 3000B’s13aHb: 1) IXHE Oinvud 8y3vKke Popmynio-
8aHMs MOPIBHAHO 3 iHIIMMM 3000B’13aHHAMM (JiTKa IIpeMeTHa BU3HAYEHICTD
[1, c. 19]); 2) ckopime HecamueHuii xapaxmep (3abopoHu); 3) 3aKpilIeHHS
0008’a3Ki6 y 8y3vkomy ceHci (110 CyO’€KT Ma€ uu He Mae poOUTH) TIOPiBHIHO 3
iHmMu QyHIaMeHTaIbHIMY KOHLETIIIAMY; 4) n0X00#eHHS 8i0 HOpM 3a2aiib-
HO20 MiNHAPOOHO20 NPAsa, IO HAIEXATh [0 jus cogens Ta KopudikoBaHi Mix-
HapOJHMMH [OTOBOpPaMU, YYaCHMUKAMU SIKMX CTa/la BEIMKa Ki/bKICTb [lepKaB;
5) BUKOPUCTAHHS SIK iHCIMPYMEHMY 00CSAZHeHHS HAU20NI08HIUUX NOTIMMUYHUX
yineti cb0200eHHs, TOOTO 30epe>KeHHs MUPY Ta CIPUAHHS 3aTBepKEHHIO QyH-
JaMeHTA/IbHMX IIPaB JIIOAVHM, AKi CBOEI 4eprolo BifoOpakaoTb 6as3ucHi 1iiH-
HOCTI: TIepeRyciM XXUTTS Ta TIOACHKY TifHIcTD [4, c. 132-134].

Innni aBTOpM [OMAIOTH O HUX TAKOXK: YHIBEPCANbHICMb; HEB3AEMHICIY;
MAKCcUManvHy 3ayikasneHicmy y ix eukonanti [1, c. 19]; nenodinvricme 3micmy,
OCKIZIBKM BOHM MalOTbh IOPUAVYHY CUTY IS BCIX JiepKaB, JJI MDKHAPOZHOTO
criBTOBapucTBa 3aranoM [5, c.134]; conidapHicmv y TOMY CeHCi, IO KO>KHa
Iep>KaBa pO3ITIAJIAETbCA AK TaKa, 110 BOJNOAIE IOPUANYHOIO 3alliKaBJIEHICTIO B
ix 3axmcTi [6, c. 151]. OcTaHHA 0O3HaKa B3arali poO3I/IANAETCA JESIKMMI aBTO-

! Ims. Ahmadov, Farid. The Right of Actio Popularis before International Courts and Tribunals, 2017.
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pamu, 30kpema, mpodecopom Paolo Picone, sk «HOpMaTMBHMIT TPUHIUI, KU
MaB Ou iHcmipyBaTy GOpMYBaHHS BiJIOBITHNX HOPM, ... CTPYKTYPHMIT IIPUH-
LIVII BIJHOCKH MDX fiep>KaBaMI, 1110 HAJIEKNUTD 0 MaTepia/IbHOI OCHOBY MiXKHa-
PORHOTO MOPAAKY Y 6araTboxX pisHMX HOPMATUBHUX PEXMMAX MDK/epKaBHOI
Koomeparii» [7, c. 301].

3ynMHUMOCS Ha PO3IVIAAL L€l 03HaKM 3000B’s3aHb erga omnes Oinbll
leTa/IbHO. 3BePTAIOYNCh O KOHIEIIii 3araIbHMX IPaBOBiTHOCKH?, C/TYIITHO 3aY-
Ba)KITY, 110 KOHKPETHI IIPaBOBITHOCYHN MAIOTh IIPAaBO3aCTOCOBHUI XapaKTep,
a 3arajibHi — IPaBOOXOPOHHMII 4K IpaBo3abesnedyBanbumit [8, c. 296]. Came
OCTaHHS XapaKTepUCTMKA € BU3HAYAIBHOKI IIOA0 3000B’sA3aHb erga omnes.
binpm Toro, came BOHa, Ha Hally AYMKY, PO3KpMBAa€ CYTHICTb Ti€l ifel, AKy
Hamarascs nepenat Mibxuaponuuit Cyn OOH. 3a BucnoBom cyny, 1ii 3000B’s-
3aHHA «ABJIAIOTH iHTepec I BCIX Jiep)KaB. 3Ba)KA04YyM Ha BAXK/IMBICTb IOpPY-
LIEHVX IIPaB, BCi lep>KaBy MOXKYTb PO3INIANATUCA K TaKi, 1[0 BOTOAIIOTH OPU-
AVYHVM iHTepecoM IIOAI0 IXHBbOTO 3axXMCTy» [9]. 3 orAny Ha XapakTep CIpaBu
Barcelona Traction, ogauM i3 Ko/a muTaHb, sike HaMaraBcs BUPIMUTH Cyf, Oy10
BM3HAYE€HHA HasABHOCTI y CTOPiH IIPaBa 3B€PHEHHA 0 CYAY /LA 3aXMCTY IOPY-
nreHoro npasa. OT>Ke, BUpPa3 erga Omnes Mir XapaKTepu3yBaT! CaMe T€XHIYHYy
CIIPOMO>KHICTD OY/b-5IKOI Jiep>KaBM 3BEepHYTHUCS JIO CYAY Ha 3aXUCT IpaB, AKi
CTAHOBJIATD «iHTepec [ BCIX JeprKaBy».

Takol X JyMKU JOTPUMYETbCA y JOCTigkeHHi «[IpumylIeHHA 10 BUKO-
HaHHs 3000B’3aHb erga omnes y MbKHapopHOMY IpaBi» npodecop Christian
Tams, Axuit 3a3Havae, Mo «IpuHaiiMHi, B Barcelona Traction “erga omnes’, sk
3/1a€TbCH, BUKOPUCTOBYETbCA B iHIIOMY ceHci. [locunanHa Ha «3aKOHHMII iHTe-
pec» YCixX iep>KaB 1 Ha «BIJIIOBiIHI IpaBa Ha 3aXMCT» IPU3BOAUTD 10 JYMKMA IIPO
Te, O CyJ He IepeiiMaBCs METOI0 NepeuUHHO20 30006 A3aHH, ajle MaB Ha MeTi
OImMcaTy 0COOMMBOCTI 8MOPUHHUX NPABUI, IO PETYTIOTb MOPAJOK IPUTAT-
HEHHs JI0 BifITOBiJa/IbHOCTI 3a MOPYILIEeHHs 3000B’s13aHb, K HA3MBAIOTHCS erga
omnes» [10, c. 102]. OTxe, IiIKOM IPUIYCTVMIUM € Te, IO CyZ He HaMaraBCA
knacugikyBaTy caMe NMOPYIIEHi «IepBUMHHI» 3000B’s3aHHA SK erga omnes, a
cKopile nopsadox ixHb020 cy008020 3axucmy. PO3yMiHHS IIbOTO Ma€ JajeKo-
CSDKHI IIPAaKTUYHI HAaCIiIKY, afiKe, BU3HAIOUY, 110 TePMiH ‘erga omnes” CTOCY-
€TbCA He 3000B’s13aHHA 3araJIoM Ta BCIX J10T0 POABIB, a e jus standi, mobmo
npasa Ha 36epHeHH 00 Cy0y, 3BY)XXYE CIIEKTP IOTEHILIHNX 3aC06iB 3aXVCTy y
pasi mopyureHHA Takux 30008’ A3aHb.

Taknit mifxin 10 po3yMiHHSA IIpaBOBOI IPUPOAY €rga omnes, OfHaK, MOfi-
na0Th He Bei. Tak, Hanpuxiaz, npodecop Picone posymie iX AK «IepBMHHI
HOpMM, IIO IPM3HA4YeHi Iepll 3a BCe 3axXyIaty 700anbHi my6siuHi Omara»
[7, c. 301].

Ha >xanp, HeBJammi1 41 He LI/IKOM 3pO3yMi/Inii BUpa3 Cy[y NPU3BiB [0 4uc-
JIEHHVX HaYKOBYIX JIUCKYCiil 3 IPUBOJAY TOTO, AKi caMi 3000B’sI3aHHA MOYKHA BBa-
KaTy erga omnes. Pa3oM i3 TuM «3000B’3aHHS» [Ja/IeKO He €NVIHUI KOHTEKCT,

2 lus. Hirpeesa O.0. 30608’s3aHHs erga omnes y KOHTEKCTi 3arajabHOI Teopii mpasa. BicHuk Opnecbkoro
HaijioHanpHOro yHiBepcurery. Cepis «IIpaBosnaBctBo». 2019. T.24. Bum. 2 (35). C.7-14.
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y ssxomy Mixuapogunit Cyz 3acTOCOBYBaB Bipas ‘erga omnes . Tak, 30kpema,
y pimenHi 1995 p. mopo CxigHoro Tumopy Mixnapoguuit Cyr OOH Bukopu-
craB TepMiH “right erga omnes” [11, m. 29], To6TO «IpaBo erga omnes». bimbur
TOTO, SIK Y>Ke 3a3Ha4YaJI0CsA, OCTAHHIM 4acoM IOPs[ i3 TepMiHOM «3000B’A3aHH
erga omnes» y HayIji Ta IPaKTUI MDKHapOMHOIO IpaBa IOYaay BUKOPUCTO-
BYBaTH Lile OJHEe IOHATTA — «000B’s13kM erga omnes» (duties erga omnes).* Sk
BUMIA€ETHCSA, BOHYU NOTPEOYIOTH Oi/IbII 4iTKOTO JOKTPMHAIBHOTO Ta HOPMAaTWB-
HOTO BY3HAYEHHH.

OpHi€r0 3 OCTaHHIX HOBEN CYAY y KOHTEKCTi BU3HaUeHHs 3000B’s3aHb
erga omnes € 1ioro KoHcynbTaTMBHMII BUCHOBOK IIOfi0 apxinenary Yaroc Bif
25 motoro 2019 p. ITynkr 180 BMCHOBKY MiCTUTb Taki monoxeHH:A: «OCKinbKu
IoBara o IpaBa Ha CaMOBM3HA4YeHHs € 3000B’s3aHHAM erga omnes, yci fiep-
’KaBJ MAIOTh IOPUAVMYHUI iHTepec y 3axucTi uporo npasa... Cyz BBaxae, 1110,
xoua [eHepanpHa Acambsiesi TOBMHHA BCTAHOBUTH 3aco0u, HeOoOXinHi /yist 3a6e3-
IeYEeHHA 3aBEepLIEHHA JIeKO/IOHi3alii MaBpukilo, BCi JepKaBy-4IeH) MOBUHHI
criBnpaifoBary 3 Opranisaniero O6’egnannx Harii s peanizanii iiux 3aco6i»
[12, . 180]. OcTaHHE TBepI>KeHHA BUK/INKAIO AVICKYCiI0 B HAYKOBIX KOJIaX IOfI0
TOTO, YV MO>KHA BB)KaT) HAC/IJKOM ITOPYIIEHHS NIEBHOIO [iep>KaBoO 3000B’-
3aHHA erga omnes BMHUKHEHHS JUIA BCiX iHIIMX Aep)kaB 000BA3KY CIiBIpa-
mroBaty 3 OOH i1 npyuMyleHHA NOPYNIHMKA I BiTHOBJICHHS BMKOHAHHA
3000B’s13aHH". SIK 31A€THCS, Y HEPCIEKTUBI PO3IIMPEHHS ITepesIiKy 30008’ 13aHb
erga omnes Iie MO>K/IVIBE, aJiKe, BOYEBNIb, ePeKTVBHMII 3aXICT JIeSIKUX 00 €KTiB,
HaIIPMK/IaJ] HABKOJIMIIHBOIO CEPENOBUIIA, BMArae HIHI He Ti/IbKM JOTPYMaHHA
3a00pOH, ajle /I aKTMBHMUX iHVBiAya/IbHMX Ta KONEKTUMBHUX [ill yCiX Jepkas
cBiry. He BBakaroun fopedHMM OiIbIII JeTaTbHO 3YNVHATICSA Y HALLIOMY JOCIi-
IKeHHI Ha MOJIO>KeHHSX 1€l aucKycii, 6aXkaeMo TiNMbKY HiJKPeCINTH, HACKI/IbKI
BiJj TOYHOTO JOKTPMHAIBHOTO PO3YMiHHS IIOHATTSA «3000B’A3aHHA erga omnes»
3a71e>XaTb KOHKPETHI IIPaKTUYHI HACiKY I0TO peasti3aliil.

[HIIOI0 BU3HAYAJIPHOK XapaKTepUCTUKO 3000B’sA3aHb erga omnes €
TOI CaMUil «iHmepec 075 BCIX 0epHcas» YU «3a2anvHuil iHmepec», IJisk 3aXUCTY
SIKOTO JI BUHUKAIOTb 11i 3000B’s13aHH:A. X04a L iXHA XapaKTepUCTUKa € OHIE0
3 OCHOBHUX, aJpKe, AK 3[A€TbCA, NO3BOJIAE BIPISHUTU IX BiJ iHIIMX TUIIIB
3000B’s13aHb, CaMa BOHA He Ma€ YiTKOTO BY3HAYEHHs y MDKHAPOJZHOMY IIpaBi
Ta € TAKOI0, 110 BUK/IMKAE CyNepedKy Y HayKOBill ciinbHOTI. 14 > KaTeropia
CIIOpiffHIOE 3000B’sI3aHH erga omnes i3 HOpMaMI jus cogens.

Y kareropii «3araJibHIit iHTepec» Ha OKpeMy yBary 3aclyroBYIOTb 00M/Ba
cxmagHuK. IIlo cTocyeTbes «3araIbHOCTI», BOHA IlepeOyBa€ y TICHOMY 3B 13Ky
i3 KaTeropier «MiKHapOJHa CIIJIPHOTA», IKa cama Mo co0i BUK/IMKAE 6arato
3aITaHb, aJPKe MDKHApOTHOMY IIpaBy TaKmil Cy6 €KT HeBimoMmit, ToMy iHopi il
BB)KAIOTb IIPAaBOBOIO (iKIIi€ero.

* Ous. Christian Tams. Enforcing obligations erga omnes in international law, 2005. P. 107-115.

* us. Patricia Galvao Teles. Obligations and Rights Erga Omnes in the case-law of the International Court
of Justice, October 22th, 2018. Audiovisual Library of International Law at UN Web TV.

* Ius. Clarification and Conflation: Obligations Erga Omnes in the Chagos Opinion, 2019. URL:
https://www.ejiltalk.org/clarification-and-conflation-obligations-erga-omnes-in-the-chagos-opinion/.
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HasaBHi pi3Hi migxoan 1o po3yMiHHS IOHATTS «MiHHAPOOHA CNiTbHOMAx.
[Tpodecop Picone 3ayBaxxye, 1110 1ieil TepMiH MO>Ke BUSHAYATUCS «3aJIeXKHO Biff
TOTO, 41 6epeThcs K0 yBary npouec GpopMyBaHHs HOPM 3araJIlbHOrO MDKHAPOJ-
HOTO IIPaBa, 10 Iepefi6a4aloTh KOMEKTUBHI 30008’ s13aHHA (411 erga omnes) aep-
)KaB, Y XK TO aHAJI3YETbCA 3MICT TAKMX HOPM. Y IEPUIOMY BUIIAJIKy «MiKHa-
POZiHA CIi/IPHOTa» O3HAYA€ YTBOPEHHS, 1110 X04a O y IEBHOMY CEHCi BCTAHOBJIIOE
YJ CTBOPIOE BiJITIOBiIHI HOPMI. ..., AIKi CTAIOTh TAaKMMU, 110 aTPUOYIOIOTHCS CaMil
»Ke MDKHApOJHIN CITIIbHOTI AK COUiabHill YCmMaHo8i i a8MmMOHOMHIT iHCUY -
Yii, 0 BOJIOJIi€ BEPXOBEHCTBOM LJOJ0 OKPEMMX JIEpP>KaB. ... IHIIOTO BUCHOBKY
II0J0 3HAYE€HHA BMPA3y «MDKHAPOJHA CIIIbHOTa» MOXKHA JiATH, AKIIO pO3-
I7IAfATY 11 He AK PKepesio, a AK [AeCTIHaTopa 3aralbHUX HOPM MDKHApOJHOTO
IIPaBONOPAAKY. 3 OIJIANY Ha Iie IPUIYLeHHA BUpa3 O3HAYA€ caMe CYKYNHICHb
ycix Oepias, KOXKHA 3 AKX MOTEHLINTHO MOXKe JiATH y KONeKTMBHMX iHTepe-
caX B IOPUIMYHUX CUTYalifX, sAKi aTpMOYIIOTbCA MiXXHAPORHIN CIiTBHOTI»
[7, c. 46-47].

[oBOpAYM IPO MI>)KHAPOAHY CIII/IBHOTY B OCTAHHBOMY CEHCI, C/IiJ| pO3yMiTH
CYKYIHICTD OKpemux cy6 exmis mixHapooHozo npasa. TpaguuiitHo 10 HUX Bif-
HOCATD JieP>KaBI, ajIeé OCTAHHIM 9aCOM IXHE KOJIO 3HaYHO IOLIMPU/IOCS 3a paxy-
HOK MDKHAapOJHVX OpraHi3aliit, iIHAUBi/iB Ta iHIMX Cy6’€KTIB, 4y Mb>KHapOIHA
IpaBOCYO €KTHICTD € CIipHOI a60 B3arasi He BI3HAETHCA YaCTMHOKI HAYKOBOI
CIiZIBHOTY. 3 OIJIAAY Ha TOM (aKT, 1110 3000B’I3aHHA erga omnes repef6ayaoTb
HasIBHICTb VX 3000B’s13aHb «I[OJJ0 BCiX», 3aKOHOMIpPHO ITOCTA€ MUTAHHS IIPO
Te, XTO MOXKe 3BEPHYTHUCS 3a 3aXVCTOM LMX 3000B’s13aHb y pasi IMOPYIIEHHS.
HuHi Take mpaBo 6e3nepeyHO BU3HAETHCA TiIMBbKY 3a [ep>KaBaMu, aje y Iep-
CIIEKTVMBi IOJA/IBIIOTO PO3BUTKY MDXHApOJHOIO IpaBa KOJIO IPaBOMOYHUX
Cy0’eKTiB MOXKe TTOLIVPIOBATIC.

[Io >k 1o KaTeropii «IpaBOBOrO iHTEPECY», € JYMKM ILIOfIO TOTO, 110 BOHA
B3araji He MOXKe Oy TH 4iTKO Bu3HaueHa [13, ¢. 45]. I3 TakyM TBepIpKeHHAM Ba>KKO
L[i/IKOBUTO IOTOAUTICH. 3PO3YMiJIO, 1O 3 OITIAAY Ha IOCTiMIHY 3MiHY i PO3BU-
TOK MDKHApOJHMX BiJHOCMH BCTaHOBJIEHHA BUKJIIOUHO20 NepeiKy «3a2anvHux
iHmepecié» € HEMOXX/IMBMM Ta HaBiTh HeOaXaHNM. AJie € HeOOXi[HMM BM3HA-
4eHHsI OCHOBHVX KpUTepiiB, sKi 6 foromormv karidikysary Ti unm iHmi mpaBo-
BiTHOCVMHM fK TaKi, I[OJI0 AKYX JiI0Tb 3000B’13aHHA erga omnes 4y HOPMIU jus
cogens. BupileHHA 1bOro NMTaHHA HIHI € MaJKe BUK/TIOYHOIO IIPEPOTraTUBOI0
MDKHapOJHUX CY[OBMX Oprasis, nepiu 3a sce Miknapognoro Cyny OOH, mo
He 3aBXX/JJI TApAHTYE OHAKOBICTh T/IyMay€Hb Ta HABITh 3aCTOCYBaHHA TEPMiHO-
JIOTiI, IIPO 1110 MM B)Ke 3rajiyBajiy paHilie.

Ax me y 2000 p. 3asnaums Karl Zemanek, «HOBi nmpaBua, mo yTBOpIo-
I0ThCA Y NPOLECi PO3BUTKY MIKHAPOJHOTO IIPaBa, IPOCTO AOJAIOTHCA IO 10TO
CK/JIafly, HaBiTh AKIO IPUCYTHI CYMHIBM IIOJO IXHbOI Y3TO/KEHOCTI i3 IIpaBu-
JIaM¥, 1O BXXe iCHYIOTb, i3 Jo0OpMMM CIIOfiBaHHAMMY Ha Te, IO 14 Bi/JIOBiTHICTD
PO3BMHETDHCA i3 IVIMHOM 4acy. IHOAI Liei mparMaTi3M BMHArOPOIKY€ETbCA, KO
cyapni um iHmi cy6’€KTH, 1[0 NPUIIMAIOTh PillleHH:, BUC/IOB/IIOIThH BIIOJOOAHHA
mij; Mackoto iHTepmperanii» [14, c. 44]. Ha xanb, 3a ocranHi 20 pokiB curya-
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11is He 3MiHMIacs, afiKe BU3HAUEHH TUX YUY iHIINX 3000B’sI3aHb SK erga omnes
Mali>Ke BUK/IIOUHO 3a/IMIIAETbCA IPeporaTuBo0 MbKHapoaHuX cyais. OTxe, Mu
MOXKEMO Ti/IbKM IPUESHATUCA 10 3ayBa)KEHHA [JOCIIJHMKA 1O/I0 HeOOXiHO-
CTi po3pO0O/IeHHA «palliOHAIbHOI eeanvHoi npouedypu y GopMi pesxumy, AKui
6u 3abesnevyyBaB BUpillleHHS KOHQTIKTIB LIIHHOCTE! YU HOPM, 3aBISKU AKil
BU3Hava/cs 6 mpiopureTy 63 HeOOXITHOCTI 3BepHEHHS 10 IHTYITUBHOI iHTep-
nperanii. Ile 6 703BO/MMIO 00’€KTMBHO BM3HAYATV IIPIOPUTETHICTD y MeXax
IIEBHOI IPYIIN L[IHHOCTEN Y MK HOPMaMM, AKi ITIOXOAATD Bifl HUX; iHIIMMUA CJ10-
BaMII: SIKa 3 HIX Ma€ IIPeBA/TIOBAT Y MeBHill cuTyanii» [14, c. 44-45].

«3araZbHUI iHTepec» 4N «iHTepec MIXKHAPOJHOI CIi/IbHOTU SIK LIiZIOro»,
AK 3[JA€TbCS, MAa€ CTOCYBATVCA 00 €KTIiB, IPOCTOPIB UM MOPAIbHMX L[iIHHOCTEIA,
36epeXKeHHs Ta BUKOPUCTAHHS AKX Ma€ Ha/I3BUYAIIHY BaXK/IMBICTD IJIs1 BCbOTO
MDKHApOJHOTO CIiBTOBapucTBa. JacTo y LIbOMY KOHTEKCTi IOCHIAIOTbCA Ha
«3a2anvHy CNAOU{UHY 100CM6a», X04a, SIK 3Ja€ThCA, 00 €KTH, IKUX MOXe CTOCY-
BaTUCA TaKUI «3arajibHUIL iHTepec», IHOAI BUXOLATD 3a PAMKJ OCTaHHbOT'O KOH-
nenty. [HIIa mpomno3niis — BiZTHOCUTYU O HUX 00 €KTM 3arajibHOTO HaJ[OaHHS
(global commons)®. ITpodecop Paolo Picone Bu3Hauyae ix HaBiTh mmpure, K
«enobanvHi nybniuni 6naza» [7, c. 301]. Maite He BUK/IVIKAa€ 3allepedeHb BiHe-
CeHHA JI0 L€l rpymy 61ar, 1[0 OXOPOHAIOTHCS 3aBAAKY IMIIepaTUBHIM HOpMaM
MbkHapopHoro npasa. OgHak iXHiil neperik Tex morpedye yrouneHHs. Kpim
TOI'0, HEMA€ €JHOCTI YMOK I[O/I0 TOTO, YM B3arajli CIiBIIaJal0OTh HOPMMU, AKi
BCTAHOB/IIOIOTH 30008 A3aHHA erga omnes, i3 HOpMaMM jus cogens.

BucnoBku. OTXe, HaBefleHi BUIIe PO3SyMM JAIOTh 3MOTY IiliTU BUCHOBKY
1po Taki IMOBipHi 03HakM 30008’ s13aHb erga omnes. [Tepur 3a Bce, ci1if Haromno-
CUTH Ha TOMY, IO y K/IACNYHOMY PO3yMiHHi BM3HaYa/IbHOI XapaKTepUCTUKOIO,
1[0 JO3BOJISIE BifIPi3SHUT iX BiJ| iHIIMX TPyl MD>KHAPOJHUX 30008’ 13aHb, € PO3-
mpeHe jus standi, TOOTO IIpaBoO HEBU3HAYEHOTO KOJIA CY0O €KTiB MIXXHAPOJHOTO
IIpaBa BJJaBaTUCA O IXHbOT'O 3aXVCTY. Y IIbOMY acIeKTi KJI0YOBMM € pO3yMiHHA
TOTO, IO TaKe MPaBO HAJIEXUTh MDKHAPOJHIN CIJIBHOTI K €IVHOMY LIi/IOMY,
TOO6TO MOXKe OyTH! 3fiilicHeHe Oyfb-AKUM JIOr0 WIeHOM. XO4ya IMUTAHHA ILIOJ0
HaJISKHOCTI 10 11bOTO KOJIa BIIMiHHMX BiJj Iep>KaB cy0 €KTiB HIMHI 3a/IMIIA€THCS
BifkpuTuM. fIK HacIioOK, 3000B’sA3aHHAM erga omnes B/IACTVBUII YHiBepcasb-
HII, HEB3AEMHUII Ta COMilapHUIL XapaKTep.

3BaKar04y Ha IIOCTYIIOBE PO3IIMPEHH:A KO/Ia 30008’ 13aHb erga omnes came
3a paxyHOK npakTukyu Mixxnapopnoro Cyny OOH, cnip HaromocuTu, mio y Hau
Jac 11i 3000B’sA3aHHA CTOCYIOTHCS CKOpillle KOHKPETHMX 00 €KTIB 3aXUCTY, aHDK
ninux chep mixxHapogHux BigHocuH. OfHaK popMynoBaHHA y ciipasi Barcelona
Traction mozo Toro, 1110 3aXMCT 3000B’13aHb erga omnes CTAHOBUTD 3aTra/IbHUI
iHTepec 14 BCiX feprKaB, la€ BEIVKNI IIOTEHIIia/I pO3BUTKY KOHIIEIILii Ta MOX-
JMBICTb PO3IIMPEHHS IepeliKy TakuxX 3000B’s3aHb 32 PaXyHOK BU3HAYCHHS
NEeBHMX MMPOKUX cep (HAIpUKIIaJ, 3aXUCT HAaBKOMUIIHBOTO CEePefJOBMIIA) Ta
Kosa 00’eKTiB (HaIpUKIaJ, 00’ €KTU 3arajibHOI CHIAALIVMHYU JTIOACTBA (common

¢ Ius. Nihreieva O.0. The Common Heritage of Humankind and Global Commons: Interrelation between
Concepts. [TpaBoBa fepxasa, 2020. T. 39. C. 86-93.
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heritage of humankind) un saranpnoro Hag6anus (global commons)), 30608’1-
3aHHS LIO/0 SIKNX MAaTUMYTh XapaKTep erga omnes.

AHai3 aKkTya/IbHOTO IleperTiKy 3000B’s13aHb erga omnes H03BOJIAE TOBO-

PUTHU IO Te, IO IX OCHOBHMII KOMIIOHEHT CTAQHOB/IATH CaMe 3a0OpPOHU IIeB-
HOI MOBEiHKM, TOOTO OiIbIIOI MipOI HEOOXiHICTb yTpMMYyBaTUCS Bifj Miil.
OpnHak y epCreKTyBi pO3LIMPEHHs MepeiKy TaKuxX 3000B’13aHb MOXKHA O4i-
KyBaTi (pOpMyBaHHS TaKOX 3000B’s13aHb aKTMBHOTO TUITY, SIKi 6 mepembayanu
000B’I3KM IepyKaB 3/i/ICHIOBATY aKTUBHI f1ii, HeOOXifiHi [y1s1 peanisarii 30608 s1-
3aHb, HAIIPUKJIAJ] Y IPUPOFOOXOPOHHII cepi.
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Nihreieva O. Towards the essential characteristics of obligations erga omnes

Summary: The article is devoted to the study of the essential features of obligations erga
omnes, which are currently distinguished in international law science and practice. The relevance
of the research topic is due to the need for a clearer understanding of the criteria for assigning
certain international legal obligations to this group, which differs from other due to higher level of
protection, so far as the entire international community is potentially interested in it. The analysis
of the International Court of Justice case law and the eminent scholars’ studies in this field allows
us to conclude that the main defining characteristic of obligations erga omnes is the extended jus
standi, i.e. the right of an indefinite group of international law subjects to bring a legal action to
defend them. In the Barcelona Traction case, the International Court of Justice emphasized that
such a right belongs to the international community as a whole. The uncertainty of the interna-
tional community concept in the science and practice of international law allows us to say that
such a right belongs to every state in the world. Potentially, the range of subjects can be expanded
also with other subjects of international law, first of all, international organizations.

It is also shown that, in our time, obligations erga omnes concern specific objects of pro-
tection rather than entire spheres of international relations. At the same time in the Barcelona
Traction judgment the International Court of Justice stated the existence of common interest of
all states to protect obligations of this kind. This fact has allowed the author made the conclusion
about great potential for further concept developments. In the future it is possible to expand the
list of such obligations by defining certain broad areas of international relations (for example,
environmental protection) and the range of objects (for example, objects of common heritage
of humankind or global commons), the obligations in respect of which will have an erga omnes
character.

The analysis of obligations erga omnes current list has shown that their main component is
the prohibition of certain behaviours, i.e. the need to refrain from actions. However, in the article
is also emphasized that the expansion of obligations erga omnes list can be expected to form active
obligations, which would provide for the duties of states to take active steps necessary to imple-
ment some of obligations erga omnes, such as obligations in environmental protection sphere.

It is also demonstrated that obligations erga omnes are universal, non-reciprocal and soli-
dary.

Key words: obligations erga omnes, characteristics of obligations erga omnes, jus standi,
international community, common interest.
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ITPOXA3KAT. A,

KaHAUAAT OPUANYHUX HAYK,

ACHCTeHT Kadepu TeOpeTUKO-NPABOBUX AUCHUIUIIH

IlonTaBChKOro IPUANIHOTO iIHCTUTYTY

HanjionanbHOro I0puaMYHOro yHiBepcurery imeni fIpocnaBa Mygporo

AOMNOBHEHA PEAABHICTb | MIDXHAPOAHE MPABO

AHotanig. CrarTa HpuCBAYeHa JOCIIKEHHI0 IPOOTeM) IPaBOBOTO PETYIIOBAHHA
JIOTIOBHEHOI peanbHOCTI Y ralysi Mi>XHapOJHOTrO NpaBa. [I0II0OBHEHA peanbHICTh € BiTHOCHO
HOBUM SBUIIEM Y CY4acHOMY II06ajisoBaHOMY cBiTi. BoHa BuHMKIIA fK pisHOBUJ iHpOpMa-
Li/fHMX TEXHOMOTIi, AKi BUKOPUCTOBYIOTh KOMITI0TepHY Mepexy. JoCikeHHA JOMOBHEHO]
peanbHOCTi, Ha JYMKY aBTOPa, JO3BONTD Kpalle 3pO3yMiTH HOBI TeH/EHIIii Y MDKHAPOJHOMY
IpaBi [O/I0 BUKOPUCTAHHA iHPOPMALIIIHUX TeXHOIOTiI Ta iX pori y miATprMaHHi MiXKHApOJ-
HOTO IPaBONOPAAKY.

[lonoBHeHa peaybHiCTB, K i BIpTYa/IbHUII IPOCTIp Ta BipTyanbHa peaTbHiCTh, MOXe 6yTH
BYKOPUCTaHA JepXKaBaMM /I Ha/larofkeHHA MDKHAPOSHMX BiTHOCHH, HifTPMMAaHHS MDY,
Oesmexu, 3abesedeHHs paB JIOAMHN. YCi Ii MOHATTA € YaCTMHOI PeabHOTrO CBIiTY, IpOTe
KOMITI0TePHi TEXHOJOIil CTBOPM/IM HOBUII HAIpAM PO3BUTKY LMBimi3aiii, Akmil HaiOinbm
aKTUBHO PO3BMBAETHCSA Ta BIUIMBAE HA BCi cepy CYCIIiIbHYX BifHOCKH.

O6najHaHHA, fIKe BUKOPUCTOBYE [IOMOBHEHY peaNbHICTb, TIIbKM IMOYANO 3 ABIATHCH,
IpOTe B)XXe IIPOJIeMOHCTPYBAJIO CBill INMPOKWIL CIIEKTP 3aCTOCYBaHHS.

JloroBHEHA peaTbHICTh IPYHTYETHCA Ha MOENHAHHI HAABHOI iJICHOCTI Ta INTYYHOTO CBiTY.
JIOTOBHIOE pea/bHMII CBIiT IpeaMeTaMH, SKi iICHYIOTb 3aBAKM CK/IAJHOMY Ha0Opy KOMITI0Tep-
Horo koxy. O6’eKTH, AKi CTBOPIOE JONIOBHEHA PeajIbHICTh, MAIOTD IO TUYHY, €KOHOMIUHY, COLIi-
Q/IbHY, KY/JIbTYPHY i IIpaBOBY LiHHICTb, OCKi/NbKY 3abe3nedaTb pOpPMyBAHHS HOBUX CTOCYHKIB
MDX JTI0[IbMY, CIIIBHOTaMU i iep>KaBaMIL.

HarjionabHi IpyBaTHO-TIPaBOBi rajysi BKe aKTUBHO HOCTIDKYIOTb IpobneMyt QyHKIi-
OHYBAHH: KOMII OTEPHIX TeXHO/OTiil. [IpaBo iHTe/eKTyaIbHOI BIACHOCTI, Y TOMY YMCTIi aBTOP-
CbKe IIPaBO, PEryII0BaHHA PEKNIAMHOI JiANbHOCTI, YKIalaHHA Pi3HUX BUJIB JOrOBOPIB 3 BUKO-
PUCTAHHAM 3a3HAYEHNX TEXHOJIOTIN BXKe aKTUBHO 0OTOBOPIOETHCA HAYKOBOIO CITITIBHOTOIO.

I[Ipo6nemyt paBOBOTO perymoBaHHsA, AKi JOCTKYIOTbCA ABTOPOM, CTOCYITbCA MOXKIII-
BMX chep BUKOPUCTAHHA JOIIOBHEHOI pea/IbHOCT], IlepeBar Ta HebesIek, sKi IX CYIpOBOPKYIOT.
[TopyureHHs KOH]iTEHIITHOCT], HeIPaBOMIpPHMIT ZOCTYII 10 IIePCOHATbHUX JaHUX, TIOPYIIEHHS
IIpaB HENOBHOJITHIX 0cCi6, IIOCTa4yaHHA IOCIYT, HA fAKi He Oy/I0 OTPMMAHO 3TOAM IOKYIILEM,
NOIIVPEeHHs He[OCTOBIPHOI Ta WIKiMBoi iHdopMarii. 3a3HaueHi aBTOPOM PUSUKM € HEBUYEPII-
HIIM TIepe/TikoM IIPaBOBYX IIPOOTIEM, AKi MOXYTb 3’ ABUTICA Iepeft CBITOM Y HallO/MmpK4nmit ac.

Krro4oBi c1oBa: fonoBHeHa peabHICTh, MKHapOIHe MpaBo, iHpopMaliiiHi TeXHOMOT1],
BipTyanbHMII IPOCTIP, PO3BUTOK LMBiMi3alliil, JOCTYI 0 MEPCOHANbHUX [JAHUX, TIOPYLIEHHA
IIPaB OKPEeMUX KaTeropiii Hace/eHHs, (pOpMyBaHHs HOBMX 3aB 5I3KiB MK 0co6amu, TexHOJIOTii
BUKOPVCTaHHSA KOMIT OTEPHIX MEPEX.
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ITocranoBKa mpo6nemn. bypxnusuil po3BuTOK y nepiuiit nmonosuHi XXI
CTOMITTA iHpOPMALIITHMX TEXHOJIOTIN, SIK TOETHAHHS HAYKOBUX, TEXHOJIOTIYHIX
pilleHsb i coniaIbHO-KY/IbTYPHUX 3aB I3KiB, He MOIVIM He IIpu3BecTu 10 Gopmy-
BAaHH:A NPABOBMX BiJHOCUH fAK PiSHOBU/Y CYCII/IBHUX CTOCYHKIB JIIO/ICTBA.

[IpuckopeHe mommpeHHs iHPOpPMaLiTHUX TEXHOIOTIN Ta iX pi3HOMaHIT-
HICTb IIPU3BEIN [O TOrO, WO JIIOACTBO MaiKe HE Ma€ 4acy Ha ajalTaliilo [o
HOBOTO CBITY, AKIIT 3aIIPOIIOHYBAB Cy4aCHi TeJIEKOMYHiKalliliHi Mepexi, JOIoB-
HEHY peajibHICTb i CoLia/ibHi Mepexi.

MeTo¥0 HaNIMCAHHA CTATTi € JOCTIIPKEeHHA crenniky IpaBOBOTO Peryio-
BAaHH: JOIIOBHEHOI pea/IbHOCTI y Mi>KHapOJHOMY IIpaBi.

AHani3 ocTaHHIiX mocnimkeHnsp i my6nikaniin. Haykosi my6ikanii ocran-
HiX pokiB (parMeHTapHO PO3KPMBAIOTH ACIEKTU IIPABOBOI perraMeHTallil
BipTYa/JIbHOTO IIPOCTOPY i peasbHOCTI, MITYYHOIO iHTENEKTY i JOIOBHEHOI
PeanbHOCTi, TOPKAIOTbCA HOPM HalliOHA/IbHOTO IpaBa, npasa €C, y MIOLMHI
IOCTiKeHb TPOTU/i KiOep3TOYnHHOCTI, 3aXMCTY aBTOPCHKIUX i CYMDKHUX IIpaB
Ta IIepPCOHATbHMUX JJAaHUX, 30KpeMa y mpausx: A.B. IBanosa, O.A. AdaHacbeBoi,
H.C. Mopoxosenpkoi Ta iH. [1-3].

Pasom i3 Tum 3a3HaveHa mpobiemMa He po3IIAfanacs 3 Mo3nlii Teopii Mix-
HapOJHOrO IpaBa, OKPEeMMIX raayseil MbKHapOJHOTO IIpaBa, IIPaB0O3aCTOCOBHOI
MPaKTUKY, MI>KHapOJHOI CIIiBITpalli lep>KaB, CIiIbHOI JiA/TbHOCTI MDKHAPOSHMX
opraHisalliil i 3aMIIAETbCA AKTYa/IbHOIO OoTelep. YKpaiHa B Me)KaX HalliOHa/Ib-
HOTO IIpaBa, 10 CYTi, 3[jI/ICHIOE IIepIlli KPOKM, CIIPAMOBaHI Ha IIpaBOBE PEryIIIo-
BaHHA B Mepexi IHTepHeT.

Buxnam ocHoBHOro marepiany gocnimkennsa. Cepef JOCATHEHb OCTaH-
HIX pOKiB JOIIOBHEHA pPEaJbHICTb BUIANAE TEXHOJIOTi€I0, PO AKY BCI 4y,
IIpOTe He BCi 3HAIOTH, 1[0 BOHA COOOI0 ABJISE, SIKi epeBary i pusuku y cobi Hece.
[Tommpenna L€l TEXHONOrI MOX/IMBE Yepe3 YLOCKOHAJIEHHA Te/IeKOMYHiKa-
IiTHMX MepeX i pO3BUTKY II'ATOTO i IOCTOTrO TOKO/MiHb WIBUAKOCTI [HTEpHeTY.
OOMiH maHMMM, AKMIT JO3BOJISE TepeCcUIaTy BelMye3Hy KiIbKicTh iHpopmaril
3a MisepHMIT TPOMDKOK 4Yacy, BUMarae 3HayHMX piHaHCYBaHb, AKi CIIPOMO>KHA
co6i J03BONMTK 3aMOXKHA JIep)KaBa i Ta, sika 3MOIJIa BYACHO yCBifoMUTH BCi
repeBaru GUX TEXHOJIOTII.

Hanpuknap, YkpaiHa, sKa ocTaHHbOI y €EBpOI NoIMpuIa Ha CBOIN Tepu-
TOpii YeTBepTe MOKOJIIHHA 3B’A3KY, 3apa3 3iTKHy/Iacs i3 mpo61eMoro, Koy Hail-
possuHyTimi kpainyn €C ta CIIA Bxe 3poOumM HaCTYIHMII KPOK y IIUX TeX-
HOJIOTiAX, OCBOIOBAHHA X Y€TBEPTOro IIOKOMIHHA B Hallliil Jiep>KaBi 3aiiMe, 3a
PiSHUMM OLIiHKaMU, Bifi TPbOX /IO I SITV POKIB.

JlornoBHEHa peanbHiCTh AK HOBUII BUJI B3a€EMOJii peasbHOTIO i BipTya/IbHOTO
notpe0OyBaTyMe HaMICy9aCHIIINX i HAMIIBUAIINX TEXHOJIOT, Ki TpUBaIuii 4ac
He OyZyTb HOCTYIHUMM 3 Pi3HUX NMOTITMYHUX, eKOHOMIUYHVUX NpWYVH. [HTEp-
HeT-MarasyHM i KymiB/sA OHJIAMH, PO3YMHMII OYAVHOK i 6arato iHIIMX pedei
3apa3 y O4iKyBaHHi HOBMX IIOKOJIiHb 3B 513Ky, i IpaBOBa perllaMeHTalis 3aXUCTY
aBTOPCHKMX 1 CYMDKHUX IIpaB, IIpaBa BIACHOCTI, IEPCOHAIBHUX JAaHUX OTPU-
Mae€ HoBe po3yMiHH:A. CaMe TOMY JiI YKpaiHM BaK/IMBO HaMaraTyucs BXOIUTA B



40 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

HOBY €py iHTepHEeT-TeXHOJIOTill pa3oM i3 pO3BUHYTUMH Jiep>KaBaMI. AflaNiTalis
HalliOHa/IbHOTO IIpaBa YKpaiHu 3 npasoM €C Oyze 0o3Ha4aTy i BUSHAHHA €BPO-
HeiCbKOro npasa y cdepi iHpopMaLiliHNX TEXHOOTIIL.

Ha no6yToBoMy piBHi «/IOITIOBHEHY pea/IbHICTb» pO3YMIIOTb SIK TEXHOJIOTIIO,
AKa pO3ILIVPIOE TOPU3OHTY OYTTS ITIOAVHY, IOIOBHMBIIN JIOTO JOATKOBUM IIPO-
CTOpPOM, KU iCHY€E BipTya/IbHO, IIPOTE Ii/I/IATA€ B3A€EMO/IiI i3 peaslbHUM CBiTOM.
IIo cyTi, BOHa € Pi3HOBUIOM 3MillIaHOI P€aJIbHOCTI, MEXKEI0 MK Pi3HMMM CBiTaMI.
Mexxa MK peaZIbHMM i HEPeaIbHIM CBITOM Y LIbOMY Pa3i CTa€ MaJIOIIOMIiTHOIO.

Ak 3asHavgae A.B. IBaHOBa, IiZIeThCA NPO 3MilllaHY PEAIbHICTD, KA MOXe
Oy Ty mofjizieHa Ha JOIIOBHEHY peasIbHICTD i JOMOBHEHY BipTyanbHicTh. [Jomos-
HEeHa peajibHICTh — 1€ peaZlbHMI CBIT, AKUI JOTIOBHIOEThCA BipTYa/lbHUMMU €J1e-
MEHTaMM Ta CEHCOPHUMM JJaHVMI, a JOIIOBHEHA BipTYa/lbHICTh — Ii€ BipTyab-
HUII CBIT, AKUII TOTIOBHIOETHCS Pi3MYHMMIY e/leMeHTaMU pealbHOrO CBiTy. BoHa
TAaKOXX BBa)Kae€, 1110 IIPMHUNIIOBA Pi3HUIA MK JOIIOBHEHOIO pea/IbHICTIO Ta Bip-
TYa/IbHOIO Pea/IbHICTIO IIO/IATAE Y TOMY, IO BipTyabHA peanbHICTh OYAYeE MOB-
HicTIO 1 POBMIL CBIT, 00MEXYI0UM JOCTYI KOPUCTYBaYa [0 peabHOTO CBITY, a
JIOTIOBHEHA PeasIbHICTD TI/IBKY JOZIa€ eleMeHTH IM(POBOTo CBITY B peabHMIL,
3MIiHIOIYM IIPOCTip HAaBKOJIO KOpUCTYyBaua [1, c. 89].

PasoMm i3 TiM i peanbHicTp, i BipTyanbHMit IpOCTip € HEOOXiTHUMM eTe-
MEHTaMM Il PO3BUTKY JOIIOBHEHOI peaibHOCTI, ITO/Ia/IbIlli HAIIPAMM PO3BUTKY
AKOI CKITaJHO Iepef6aunTu. Y 1bOMY PO3YMiHHI IOpUAMYHA IPAKTHKA Jlep>KaB i
Ha MDKHapOJHOMY, 1 Ha HallilOHa/IbHOMY PiBHI PyXa€TbcsA 1033y CY4aCHUX TeX-
HOJIOTiI! 1 cep IX 3aCTOCYBaHH.

Harenep cdepa posBar € MaiilaHIMKOM JIsI JOCTII>KEHHS MOXK/IMBOCTEN
TEXHOJIOTII JJOTIOBHEHOI peaIbHOCTi, IPOTe HANOMVDKIMM YaCcOM IisI TeXHOJIOTis
MO>Ke cebe BUIIPAaBIaTy B MEMIIVIHI, OCBITi, BilIcbKOBMX Ta Oe3I1eKoBuUX cdepax,
y OymiBHMIITBI Ta eKCIUTyaralii TpaHCIIOPTY. 3 LIbOTO IepeliKy MeuyHi, Biil-
CbKOBI i 6e3nekoBi cepy cTaHYTh HAMOIIBII 3aIUTYBaHVMH Cepell TPOBITHIX
Iiep>KaB CBiTY, i B3aEMOJis TIOAVMHY Ta LIbOTO HOBOTO CBITY HOTpe6ye YIOCKOHa-
JIEeHHA MeXaHi3MiB 3aXMCTYy II IIpaB.

Hampukmag, y Hait6moxunit yac kommnasia Google y Google Maps nnanye
3aIlyCTUTYU B TECTOBOMY IIOPAJKY PEXMM IOIIOBHEHOI peaJlbHOCTI, KON Yepes
KaMepy cMapTdoHa MO>KHA Oyjie o6auuTy afipecy, Homepu TenedoHiB Ta iHITy
KOPYICHY iHpopMalito Ipo 00’ exT [2].

3 ypaxyBaHHAM TOTO, IO TEXHOJIOTIYHI Ta €KCIUTyaTallifiHi MOXX/IMBO-
CTi JOIIOBHEHOI peajibHOCTi MOKM ITOBHOI0 Mipoio cebe He pO3KpWIN, JOCUTbH
CK/Ia[IHO aHAJIi3yBaTy IPaBOBY CTOpOHY nuTaHHA. [IpoTe B)Xe 3apas akTya/bHUM
€ MUTaHHA LOJI0 TOTO, AK BU3HAYaTU JOIIOBHEHY PeabHICTh: AK CAMOCTIIHUI
00’€KT CYCIiIbHO-TIPAaBOBUX BiTHOCKH 200 K YaCTUHY 3MilllaHOI peanbHOCTI,
BipTya/IbHOTO IIPOCTOPY, BipTyasbHOI peanbHOCTi Tomo. Crienudika icHyBaHHA
JOIIOBHEHOI peaIbHOCTI He MOXKE He TIO3HAYUTICA Ha CYCIIIbHUX BiJHOCMHAX,
BiIHOCMHAX i IIPaBOBUX 3B sI3KaX Y MeXKaX HaI[ilOHaJIbHOTO ITpaBa JIeprKas.

[lepeOyBaHHA MIOAVHY, OTOYEHOI, BHACTIOK 3aCTOCYBaHHS CIellia/lb-
HUX TEXHOJIOTiif, IIpefiIMeTaM! peanbHOro i BipTya/lbHOTO CBITY, AKi OymyTb
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HeI0 CHPUIIMATHUCS iICHYIOUMMI Maji>ke OFHOYACHO, PO3IINPUTD 06cATy iHpop-
Maliii, Ky 6yJie BOHa CIIOKMBATK i IpU3Befie 4O JOAATKOBUX IICUXOMIOTIYHMX
HaBaHTa)XeHb. PO3CiloBaHHA yBarm Ha pisHi IpefMeTH peanbHOro i BipTy-
a/lIbHOTO, ITpobeMa BUOOPY, YCBifoMIeHHS cebe SIK peanbHOI icTOTH y BipTy-
aJIbBHOMY CBiTi BiITOBiZHO MOXXYTb IPU3BECTU O MELUYHUX IPOOIEM, IPO-
6nem i3 dinprpaniero inbopmarii, HeoOXifHICTIO MepcoHami3aii 0cobu s
3arajibHOI reoJIoKallil 3 MeTOI HMOLIVPEHHs, HalpUKIIaj, IepcoHidikoBaHOI
pexnamy, igeHTHdiKaIil 0cobu MpaBOOXOPOHHNMI OPraHaMy 1103a CYJOBUMU
mossonamu. Hanpuknan, H.C. MopoxoBelipka 3a3Havae, 110 HUHi 06TOBOPIO-
€THCSI HEOOXiTHICTh MPUITHATTS BCe3arajabHOI XapTil 3aXMCTy MepCOHaNTbHNUX
maHux [3, c. 68].

[TepconidikoBaHa pexnama i3 BUKOPUCTaHHAM IITYYHOTO iHTETEKTY BXXe
IIOCTYIIOBO IIPOHMKAE Y Cy4acHi TexHosoril. HeBijoMo, HacKiIbKM ;O TaKMX 3MiH
Oyzie TOTOBa JIIOAMHA, AKIO WITYYHUI iHTeNeKT Oyae 06i3HaHWIT PO 0cobN-
BOCTI >KMUTTS JIIOAVHM i 6yIe TOTOBMIT O IPUCTOCYBAHHSA IOTIOBHEHOI peanbHO-
cTi 5o notpeb okpemoro inguBina. Taki ifel 37a0TbCA PyTYPUCTUIHVMM TiNMBKY
Ha IIepILINi IOTJIAL,

Y npuBaTHO-IPaBOBOMY IUIaHi OyAyTb HEOOXiZHUMM Y3TOMKEHHSA HOPM,
AKI CTOCYIOTbCA YKIaJaHHA Pi3HUX BUJIB LIVBUIBHO- Ta TOCIOAAPCHKO-IIPABO-
BUX YIOfI, BIJIIKO/lYBaHH 3aBJJaHMX MaTepia/IbHUX i MOpa/IbHUX 30UTKiB.

Yike 3apas Hal[ilOHA/IbHI CY/IOBI YCTAaHOBU K B YKpaiHi, TaK iy CBiTi IOLIN-
PWIM BUKOPUCTaHH iH)OpMaLiiiHIX TeXHO/OT1i1 y CY/{0Bii 1is/IbHOCTI: aBTOMa-
TU30BaHi cucTeMu 001Ky, JOKYMEHTOOOITY, eJIeKTPOHHOTO IIPaBOCYAMs, 3aCTO-
CYBaHHA Bifjeo Ta ay/io3B’sA3Ky B XOfii CYHOBUX 3acifjaHb, BifuppoByBaHHSA
MarepiasiB CyZOBUX CIIpaB, YUCTIEHHI peecTpu i po60Ta 3 HUMM TeX OTpebyBa-
TUMYTb IIPABOBOI per/laMeHTallil i3 MO PEeHHAM JJOIIOBHEHOI PeasIbHOCTI.

€ peasbHMM IIOfja/Iblile CTBOPEHHS €AVHMX KabiHeTiB, fe 6yje MOXKIMBO
PO3MICTUTH CKapry, II030B, OTPUMaTH iHPOpMaIio Ipo po3mip CyLoBoro 36opy
i cIIaTUTH 110T0, 3aMOBUTH /1 OTPMMATH KOIIii IPOLleCya/IbHMUX JOKYMEHTIB. [ TyT
TOIIOBHEHA PeaIbHICTh MOXKe CTaTy ONTYMAJIbHUM PillleHHAM JI/IA MOJIeTTIeHHA
HOCTYIIY y CUCTEMY, CIIPOIIEHHA HaBirauil B Hili, OTpPMMaHHA IHIINX CY[OBUX i
apMmiHicTpatuBHMX nocnyr. CymoBe 3acifaHHA y pexuMi BifeokoHdepeHiiii, mo
CYTi, € IUCTAHLIIHNM CYJOBUM IIPOBA/>KEHHSM, sIKe IPOBOAUTHCA i3 3abesIe-
YeHHAM HaJIeXXHOI AKOCTi y 300pakeHH] i 3ByKY.

CaMi y4acHMKM IIPOLIECY MOXKYTb 6aunTy 300paskeHHs, Yy TH Ta CIIOCTEPi-
raTy 3a XO[OM IIponecy. Bonu MalTh IpaBO CTaBUTU 3alIMTAHHA, OTPUMYBATH
BiJITIOBi/li, 3asABNMATY KIONOTAaHHA. BMKOHyBaTy mpouecyanbHi fil, mpouecy-
aJIbHi IIpaBa Ta HECTY 00OB SI3KN.

JlorloBHEHa peanbHICTh MOXKE 3aCTOCOBYBATUCA 1 y XO[i CYHOBOroO 3aci-
[aHHA, Y BUIIAJKaX IPMHAVIMHI CIPUIHATTA Pi3HMX mKepen iHpopmamii Ta
AK B KoMyHikanil. Hanpukman, mis Toro mo6 meperasaHyTy, K HacIpaspi
BUITISAJIAE Pid, KA € IPeMEeTOM CIOPY, OYAMHOK, AKUII Hijyisarae pospiny. A6o
IJIA 3aiAHHA BIpTya/JIbHOTO IOMIYHMKA IIiJj YaC OTPMMaHHA OKpPeMUX BUJIB
inpopmarii.
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Oxpewmi feTani JONOBHEHOI peabHOCTI KPMMiHA/MIiCTV BUKOPUCTOBYIOTD
yKe 3apa3 y XOfli MOJe/IIOBaHHs Miclis, TOAii, 06CTaBUH 3/I04MHY, 30BHilI-
HbOTO BUITIAJY 3/JI0YMHIIA i )KE€PTBM, CBifKiB. I TyT HmomoBHEHa peanbHICTDH
MOXKe CTaTy B peasibHill MPUTOfi, OCKINIbKY, OYyun Binj3epKaeHHAM peab-
HOTO CBiTy, JIOIIOBHEHA pPeajbHICTh (YHKI[IOHYE 3a TUMU X NPUPOSHUMMU
3aKOHaMI.

Hanpuknap, Bigomuit yciMm MeTop peKOHCTPYKLii 06/mm4ys ocobu Ha mif-
cTaBi 0iONOTiYHMX 3aMMIIKIB BiATBOPIOE 00O/MMYYA [JABHO IIOMEP/IOi 0cobu i3
BJMCOKMM BiJICOTKOM BipOrifHOCTi. [IOITOBHEHA peanbHICTh TiMbKM CIIPOCTUTDH
Ipolec CTBOPEHH:A MOfieNi y BipTyalbHOMY mpocTopi. I Takux BipTyanbHuUX
CBITiB Ta [ONIOBHEHNX PE€aTbHOCTEN MOXe 6yTM IeKiznbKa. 3a/e>KHO Bifl TEXHO-
JIOTIYHMX MOXK/IMBOCTel! Ta IIOTPed JII0ACTBA.

Yixe 3apas My onepyeMo TaKMMU IIOHATTAMMY, AK «peajlbHUI 9ac», IifICBi-
JOMO BiIOKPEMJIIOI0YY Bifi MUHYJIOTO i Maﬁ[6yTHb0ro, a TaKOX BiJ] BIpTya/IbHOTO
CBiTy. B onoBHeHiN peanbHOCTI IpeAMET iCHYE 3apas i IpMHaIMHI YaCTKOBO Y
MaTepialbHOMY CBIiTi, 1IJO JO3BOJIA€ JIOTO CIpUIIMATH K Jioro 4yacTuHy. CBO€0
4eproo Te, 10 iCHyBaJIo paHilre abo Oyae icHyBaTy, iCHye y BipTyaTbHOMY IIpO-
CTOPI, IPUB’A3KY /10 peaJIbHOTO CBiTY Ma€ HEMOBHOIO Miporo. DaKTUYHO MM JieCh
BBOZVIMO B OMaHYy BJIaCHI BIf4yTTsA, IPUMYIIYIOUM MO3OK BipUTH Y CIIPABXHICTh
npenMeTiB y BipTyanpHOoMy cBiti. HaBiTh Matoun ¢opmy, Komip, 06’eMm, Bap-
TiCTh, 3MICT, MU IIPOJOBXKYEMO OIlEpyBaT! ABOMa CKIaJHUKaMI: TEXHOJIOTIE0
Ta iHpopmariieo.

[Ipote nmobynoBaHa Ha IMX TEXHOJIOTiAX Ta iHpopMaii iHAyCcTpisa Ma€e 1in-
KOM MatepianbHy (GOpMYy, CTBOPIOIOYM BipTya/nbHMII a00 JONOBHEHWII PUHOK,
IIPOIIOHYIOYM Ha HbOMY Pi3HI BUAM IPOAYKIII, TOBApM 1 IMOCIYTH, AKI CBOEIO
Yeprow MifMNaAl0Th i Aif0 HOMITUYHUX, EKOHOMIYHMNX, IIPAaBOBUX i COLia/lb-
HIUX, KYJIbTYPHUX HOPM.

3a3HaueHe NOTpebyBaTVMe CEPIIO3HOTO YAOCKOHAJIEHHA BilIOBigHMX
IIPaBOBMX HOPM, y TOMY 4MC/Ii HOPM, 5IKi 3a0€3I1e4yI0Th 3aXVCT IIPaB i iHTepecis
JTIONVIHY i TPOMaJIsiHMHA, 3a0e3I1eYyI0Th IpOolecyabHi IIpaBa YYaCHUKIB Hallio-
HaJIbHMX 1 MDKHAapOJHMX CYJOBUX i II03aCyJOBUX IIPOLIEAYP.

J1o 1103acymoBuUX POLIEAYP MU MOXKEMO BiTHECTY IIPOLIEAYPU 3 MDKHAPOJ -
HOTO KOMEPLITHOrO apOiTpaXKy Ta HisVIbHOCTI TPEeTeChKMX CYAIB, IPOLefypu
Mepianii Tomo. Tak camo, sAK i HallioHa/IbHi CyAM, Mi>KHApOJHi CYy[OBi yCTaHOBU
CIIpUIIMAIOTh TOIMVPeHHs iHQOPMAILiTHIX TeXHOJIOTIN i JOIIOBHEHOI peanbHO-
cTi. Y OKpeMux BUIaJKaX Heflep>KaBHi YCTAaHOBY, L0 MOK/IMKAHI 3a0e31ednTu
BUpILlIEHHsI CHIpHMX MMUTaHb i 3aXUCTUTM 3aKOHHI IpaBa i iHTepecw, OibII
BI/IBHO i HIMPOKO BUKOPUCTOBYIOTh HOBi T€XHOJIOTiI, OCKi/IbKYM He IOTPeOYIOTh
IOSATKOBOI IIPaBOBOI peraaMeHTallil.

O.A. AdanacpeBa Bupiinse Taki mpo6meMu JOOBHEHOI pealbHOCTI y cepi
IIpaBOBOTO perymoBaHHA. Ha ii fymMKy, o HUX HajexaTb mpobnemu 6e3Ieky,
KOH]ifeHIiTHOCTI, cBOOOM TYMOK, eIeKTPOHHOI KOMepLii, BifilTOBiaIbHOCTI
HOCepeNHNUKIB, eTM4Hi IpobreMy, 3aX1cT iHpopMarii, 1o nepefaerbcs, MacuB-
Hul 36ip maHMX, po3pisHeHHs OO/MMYYsA, CIIOCTEPEXEHH: i I[iTboBa pekIaMa.



o Teopis Ta icTopid MibKHapo#HOTrO IpaBa 43

Kpim nporo, okpemi mporpamy 3MiHIOIOTb CIIOCOOV B3a€MOfIi CIOXWBAYiB 3
00’eKTaMy NATEHTHMX IPaB, TOBAPHUMM 3HaKaMy, BUpoOamu, siKi 3axmiieHi
aBTOPCHKUMM IIpaBaMy, L0 MiIKPeCIUTb IpobIeMy ToOpOCOBICHOTO BUKOPU-
CTaHHA [4, c. 169-171].

[IpoTe BuIe3asHaYeHe CTOCYETbCS 37ebimpiIoro GopMyBaHHS HOPM
HaIliOHA/JIbHOI'O IIPaBa i MIPaBOBOIO CTAB/IEHH:A JEeP)KaB O 3aCTOCYBaHHS OKpe-
MUX BUJiB HOBiTHIiX TexHosoriit. Crienudika 3acTOCyBaHHA IUPPOBUX TEXHO-
JIOTiVl MaryDKe 3aBXX[IM BUXOAUTD 3a MeXi OfHI€el iep)KaBy 1 Ha MDXKHapOJHOMY
piBHi fAB/If€ IHTepeC CTYIiHb Y3TOMXKEHOCTI MIXHApOMHOI CIiBIpalli, ITOABU
KOHBEHII/THIX HOPM, AKi 6 36i1bmmmm epeKTUBHICTD 3ycuIb Aep)aB Ha Halli-
OHa/IbHOMY PiBHi.

IHTepHeT CTBOpIOBABCA sAK BigKpuTa I7o6anbHa iHopMarliiiHa Mepexa,
sIKa 371aTHa 00’ €/JHaTV Hace/leHHs CBiTY 6e3 KOp/ioHiB i 6e3 ypszis. Pazom i3 Tum
KO>KHa Jiep>KaBa OIIKYETbCA CBOIM CYBEPEHITETOM Ta TEPUTOPIaIbHOIO 1ii/TiCHi-
CTIO, 0e3MeKOBMMI peXMMaMM Ta HAJEXHUM (QYHKI[IOHYBaHHAM Jiep>KaBHMIX
OpraHiB B/IaJiu.

HaaBHi HaTenep Te€XHOJOrII JO3BOMAITD PO3NOYaTy NPOLIeC HAKIALEeHHA
Ha peanpHmit cBit digital-piBHiB. I]e oB’sI3yeTbCs 3 TMbOOKUM BifgdpyBaH-
HSIM OKpeMUX IIpefMeTiB, OyAVHKIB, TepuTopiit. BipTyanbHuMii cBiT cTae ncespo-
peanbHUM, i Zep)KaBaM 3a/IMIIAETHCS TIIBKM CIIPOOYBATy BPery/IIOBATH I1i TeH-
HeHLil y IPaBOBill IUIOIIVHI.

[TpukmajoM MOXKHa HaBeCTM 3akoH Ipo 3ry6Hi nudpoBi KomyHika-
uii Hosoi 3emanpii (Harmful Digital Communications Act), mpuitHaTuit y
2015 poui, AKMil OFHMUM 3 HepIINX IepefdaunB MOX/IUBICTh 3aIPOBA/KEHHS
KPUMiHa/IbHOI BifIIOBi/Ja/IbHOCTI, CIIPSIMOBAHOI CYHPOTUB iHTepHeT-OY/IiHTY.
[ToxapaHH: epegbadeHe 3a 30MTKM, 3aBJaHi 0co0i y X0xi BipTya/bHOTO CIIIKY-
BaHHA, Y BUIVIA/II MaTepia/bHOI KOMIIEHcAllil Ta TIopeMHOro yB si3HeHHs. Kpim
IIbOTO, HependadeHO CTBOPEHHA YPANOBOTO areHTCTBA, siKe Oyfe BUBYATH I
NOPYIIEHHS Ta CIIBIIPAIIOBATH 3 TAKMMM CTPYKTypamu, sk Facebook, Google
ta Twitter.

3akoHOM TIpo 3ry6Hi umdposi KomyHikanii 2015 poKy 3aIpOIIOHOBAHO
TAaKOX HU3KY IPUHLMNIIIB, AKi BijI3€PKa/IIOI0Th Cy4acHE PO3YMiHHA MOX/IMBUX
IIOPYLIEHD IIPaB JIOAVHY Y BipTya/IbHill peajbHOCTI:

— nudpoBa KOMYHiKallisl He IOBMHHA PO3KpUBaTV KOHQieHIilTHI 0co6Mm-
CTi paKTy Mpo IIOAUHY;

— uQpoBe CHiIKyBaHHA He MOBMHHE OYTM 3aTpO3/IMBMM, JIAKAIOUNM 49U
IIOTPOXKYIOUIM;

— 1nudpoBe CIiIKyBaHHA He IOBMHHE OyTM 00pasIMBUM /I PO3YMHOI
JIIOIVIHU Y CTaHi ITIOTEPIIIJIOro;

— 1QpoBe CIIKYBaHH: He IIOBVHHE Oy TV HEIIOPATHNM i HEIIPUCTOVHUM;

— qudpoBe CHIIKYBaHHSA He ITOBVHHE BUKOPUCTOBYBATHCSA IS IIE€pecli-
JYBaHHA JIONVHY;

— u¢poBa KOMYHIKallif He TOBMHHA BUKOPYICTOBYBATUCA /IS IepeCIify-
BaHHA JIIOIVHI;
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— 1u¢poBa KOMyHIKallis He IOBMHHA MiCTUTY HEIPAaBAVBYX TBEPAKEHb;

— 1udpoBe MOBiJOM/IEHHS He TOBYHHE MIiCTUTI MaTepiay, onyomiKoBaHi
3 IOPYIIeHHAM KOH]iTeHIiTHOCTi;

— nudpoBa KOMyHIKaIlii He NMOBMHHA HifOyproBaT ab0 3a0X04YyBaTU
OyIb-KOro BifipaB/IATY IOBiIOM/ICHHS JTIO[VHI 3 METO0 3aBIaHH 111 IIKO/Y;

— nudpoBa KOMyHIKallisi He NOBMHHA Hif0yproBaTy ab0 3a0XO4yBaTu
JIOIVIHY IO CaMOTyOCTBa;

— nudpoBa KOMyHiKallis He IOBMHHA CKOMIPOMETYBATH JIIOAUHY 3 IIPU-
YMHM II KO/MbOPY LIKipM, pacy, eTHIYHOTro a60 HaILiOHA/JILHOIO IOXOMKEHHH,
pernirii, crari, cekcyanbHoI opieHTanii abo inBanigHOCTI [5, €. 6].

3a3HaueHi NIPYHLMIN MOXXYTb OyTHU ITOK/IaJieHi B OCHOBY CY4acHOTO PO3Y-
MiHHA BiilIpaBHUX TOYOK B3a€EMOJII MIOAVHMY, ep>KaBU i BIpTya/lbHOIO CBiTy B
YCIX 10T0 IIPOsABAX.

LIi mprHOVIN MOXXYTb Oy TV IOK/TafleHi B OCHOBY TaKOX i MDKIep)KaBHMX
BifHOCUH. [lep>kaBu SIK Cy0’€KTM MDKHApOZHOTO IpaBa HiTPUMYIOTh MDKHA-
POAHI CTOCYHKM, JOTPUMYIOUYMCh B3a€EMHOI IIOBATM, PIBHOCTI, HE IIOBVHHI MaTu
Ha MeTi 3aBJaHHA LIKOAY iHTepecaM iHINMX [ep>KaB, He IIOBMHHI MifpuBaTu
OCHOBM HalliOHa/JbHOI Oe3leKky iHMMX JepkaB, komrpomerysaryu ix. Ilnm-
TYHCTBO 3 BMKOPMCTaHHSAM ILM(POBMX TEXHOJIOTIN, BipTyanbHOI, JOIOBHEHOI
Pp€anbHOCTI € HEZPYKHIM aKTOM CTOCOBHO iHIINX JIEp>KaB, AKe IIOPYLIye HOPMU
CIIBICHYBaHHS i CIIIB/IPY>KHOCTI.

[IpaBoBe perymoBaHHsA CTOCYETHCSA IMPPOBUX KOMYHIKaIliit, IpoTe y CBiTi
HIOKY 1110 BiJICyTHE 4iTKe pO3yMiHH:A c(ep 3aCTOCYBaHH: JOIOBHEHOI peabHO-
cTi i TM 6inblIe MUIAXIB 1 MpaBOBOrO BUSHAYEHHH.

Po3BUTOK 3a3HaYyeHMX TEXHOJIOTriN MifTPUMYIOTh i Mi>KHapOJHI OpraHisa-
nii. OOH posrnsapae JONOBHEHY peasnbHICTh AK 3aci6 Mt mpoTupil cBiToBUM
3arposam, AK MaliJaHYuK JIJIA CBOIX OCBITHIX IIpOrpaM, 30KpeMa I IPOTU-
nii ronmopy [6]. OOH mnepeiima€eTbcst MOLIMPEHHSIM 3HaHb Cepell Pi3HUX BEPCTB
HaceJIeHHs, cepef] 3aMOXHIX i OiTHMX [IA momy/sapusanii cBOiX Iporpam, Jiis
HOUIVPEHHs 3HaHb i TEXHONOTIN, AKi 6 HO3BOMMIM MigBUINYBaTy eeKTUB-
HICTh MDKHAapOJHMX 3YCU/Ib, CIIPAMOBAaHMX Ha IIPOTU/iI0 HEOINAHHIO i TOIONY,
MOKPAIeHHIO CTaHy JOMOTOCIIOfIapCTB, (hepMepcTBa, MIPABOBOTO CTAHOBUINA
YOJIOBIKIB i )KiHOK.

BucHoBku. OTxe, MU MOXKeMO 3pOOUTY BICHOBOK, 1[0 HaTeIlep HOIOB-
HeHa peasbHICTh, OYAyYM CTBOPEHOKI SIK YacTUHA iHTepHEeT-TeXHOJIOTIiL,
3abe3neyye MiTPUMaHHA TaKMX CYCIiIBHUX BiJHOCUH, fKi B>Ke BUIIIIN 3a
MeXi CyTO TeXHiYHUX mpobneM i Bce yacTime IMOTpeOyoOTh 3a0e3IeYeHHS
IIPAaBOBOIO PEry/JTI0BAHHA AK Ha HalliOHA/IbHOMY, TaK i Ha Mi>KHapOJHOMY piB-
HAX. JIOTIOBHEHA peabHICTh € CK/IAJJOBOI0 YaCTUHOIO XXUTTSA JIOAVHHA, IIPOTE
ABJI€ TOENHAHHA WITYYHOI i AiICHOI peanbHOCTI (6yTT;{) moauHu. Yepes
cneundiky i HoOBU3HY mpobnemMy, MOCTiilHe OHOBJIEHHS TEXHOJIOTiNl JOIOB-
HEHa peanbHICTD ABJIAE iHTEpeC MId MIXXHApPOJHOIO IIpaBa, OCKIIbKK IOPY-
1Iye npo6eMy peryoBaHHsa MDKHapOJHUX BiJHOCHUH i criBIIpalii, ki BUHU-
KaroTb y InTepHeri.
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Prokhazka A. Complemented reality and international law

Summary. The article is sanctified to research the problem of the legal adjusting of the
complemented reality in the field of international law. The complemented reality is relatively
the new phenomenon in the modern globalized world. She arose up as a variety of infor-
mation technologies that use a computer network. Research of the complemented reality, in
opinion of author, will allow better to understand new tendencies in an international law in
relation to the use of information technologies and their role in maintenance of international
law and order.

Complemented reality, as well as virtual space and virtual reality can be used by the states
for adjusting of international relations, maintenance of the world, safety, to providing of human
rights. All these concepts are part of the real world however computer technologies created new
direction of development of civilization, that most actively develops and influences on all spheres
of public relations. Equipment that uses the complemented reality only began to appear, however
already showed the wide spectrum of application.

The complemented reality is based on combination of existent reality and artificial
world. Complements of the realworld objects that exist due to the difficult set of computer
code. Objects that is created by the complemented reality have a political, economic, social,
cultural and legal value, as will provide forming of new relations between people, associ-
ations and states. National privately-legal industries already actively investigate the prob-
lems of functioning of computer technologies. The right of intellectual ownership, including
copyright, adjusting of advertisement activity, conclusion of different types of agreements
with the use of the marked technologies already actively comes into question a scientific
association.

The problems of the legal adjusting, that is investigated by an author, touch the possible
spheres of the use of the complemented reality, advantages and dangers that accompany them.
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Violation of confidentiality, illegal access to the personal data, violation of rights for minor per-
sons, supply of services on that was not got consent by a customer, distribution of unreliable and
harmful information. The risks marked an author are the inexhaustible list of legal problems that
can appear before the world in the near future.

Key words: complemented reality, international law, information technologies, virtual
space, virtual reality, development of civilization, access to the personal data, violation of rights
for minor persons, forming of new relations between people, technologies that use a computer
network.
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TEMPORARY PRINCIPLES OF ORGANIZATION
OF FAIR TRIAL

Summary. This article is devoted to the research of the topical issue of temporal cer-
tainty about the organization of justice. An assessment of general international approaches
to ensuring this element of the rule of law as part of a fair trial is provided. It is emphasized
that legal certainty is defined as the legal impact on public relations, which structurally
includes two main stages: the creation of optimal legal requirements and their direct imple-
mentation. It is established that the requirements for regulations arising from the principle
of legal certainty relate not only to law-making, but also manifest themselves at the stage
of law enforcement. In other words, these requirements concern: certainty of legislation,
certainty of powers and certainty of court decisions. In this context, one of the requirements
applied by European legal institutions to national justice is to ensure the adaptation of the
behaviour of a particular entity to the normative conditions of legal reality, protection from
arbitrary interference by the state, confidence in their legal status. They are included in the
content of the concept of legal certainty, which allows a person to confidently plan their
actions. To do this, legal norms must be clear and aimed at ensuring the predictability of
situations that arise in certain legal relations mediated by law. In the temporal aspect, the
defining elements of legal certainty are such manifestations as the inviolability and irrevoca-
bility of acquired legal rights; legality of expectations - the right of a person in his actions to
rely on the sustainability of existing legislation; the irreversibility of the law and the impos-
sibility of applying the law to a person who could not know about its existence. Therefore,
the rule of predictability of law in a particular situation is associated with the stability of
law-making and law enforcement. The paper presents specific decisions of the European
Court of Human Rights aimed at resolving issues of temporal certainty in law enforcement.
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Particular attention is paid to such an element as the requirement of mandatory publication
of regulations, as a result of which the norms adopted by public authorities cannot be applied
to persons who are not informed about it.

Key words: time certainty, legal expectations, prescription.

Formulation of the problem. Quite often, as practice shows, national courts
do not ensure the right of a party to a full and reasoned decision in his case. Mean-
while, the European Court of Human Rights (ECtHR) emphasizes that the right of
access to a court includes the right to a fair decision in a case. One of the elements
of a fair trial and the rule of law is legal certainty. The rule of law stipulates that the
actions of public authorities should be limited to pre-established and announced
rules, which, in particular, make it possible to provide for coercive measures to
be applied by government officials in a given situation. Taking into account this
approach, a person can confidently plan their actions [1, p. 90].

Analysis of recent research and publications. In scientific works, this
principle is evaluated differently. Some researchers do not recognize the above
legal framework. These scholars point to the lack of grounds for recognizing the
principles of law not only the idea of “legal certainty”, but also the more general
idea of “rule of law”, because they, if they really exist, only within the potential of
a fruitful scientific concept [2, p. 46]. Yet most scholars take the opposite view,
assessing legal certainty as an inherent component of the rule of law. At the same
time, some of them perceive this phenomenon very narrowly, as requirements
for the content of the normative act and its unambiguous application in the pro-
cess. However, despite the efforts of these scientists to evaluate the commented
principle in a narrowed format — only in its procedural meaning (3, p. 52-53],
most scholars agree that legal certainty as a legal principle has several interrelated
aspects, which ensures its general legal nature. In particular, it is emphasized that
privacy is an eclectic concept that combines a variety of requirements for the
quality of law and law enforcement practice [4, p. 14-16].

Such doctrinal differences are explained by the fact that the Convention
for the Protection of Human Rights and Fundamental Freedoms does not pro-
vide a clear definition and normative content of the phenomenon currently being
studied. Therefore, in the scientific study of the issue, first of all, the case law of
the European Court is analyzed, which gives the legal certainty a fairly broad
interpretation. Thus, the meaning of the term “legal certainty” is currently used
is the result of the interpretation of the Convention by the European Court, the
acts of which are the source of Ukrainian law. In fact, the essential interpretation
of the content of legal certainty by the Court is not unambiguous given its evolu-
tionary knowledge of the text of the main provisions of the Convention. But the
ECtHR has consistently sought to combine the requirements of legal certainty
with the requirements of the principle of legal certainty. The European Court
points out that the purpose of the latter, which, like legal certainty, is “one of the
most important components of the rule of law and the rule of law” [5, p. 7], the
protection of a person’s confidence in the reliability of their legal position. The
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subject of research in this work is a set of international and Ukrainian legal acts,
court decisions that ensure the proper application by national law enforcement
agencies of the principle of legal certainty in specific cases. In this regard, the
focus will be on the temporal manifestations of this phenomenon. Proposals will
be made for the appropriate adjustment of practical approaches in the research
area. The implementation of this task is the purpose of this work.

Presenting main material. Article 6 of the Convention for the Protection
of Human Rights and Fundamental Rights stipulates that everyone has the right
to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law to decide on his civil rights and obligations.
As we can see, in the civil law sphere, the legal configuration of this rule includes
such elements of the right to judicial protection as fairness of justice, legality
of the law enforcement body, timely consideration of the case, the right to an
independent and impartial court, publicity of the process. At the same time, the
European institutions pay serious attention to the practical application of the rule
of legal certainty in the administration of justice. Thus, the European Commis-
sion for Democracy through Law (Venice Commission) stated in the Rule of Law
Report that one of the components of the rule of law is legal certainty: it requires
that legal norms be clear and precise and aimed at ensuring that situations and
legal relations remain predictable [6, p. 46].

The ECtHR has repeatedly emphasized in its decisions, including against
Ukraine, that the principle of legal certainty is an integral, intrinsic element of
the rule of law. Certainty in the administration of justice requires unambiguous
enforcement. This, in turn, requires ensuring systemicity and consistency in the
activities of national courts, adequate adaptation of the latest legal requirements
to specific social relations that arise and develop in the state. Therefore, the con-
tradictory and unequal application and interpretation of national law, which is
often carried out by Ukrainian courts, is of concern to the European Court and,
in the latter’s position, is unacceptable [7, § 79]. In its decisions, the Constitu-
tional Court of Ukraine also refers to the principle of legal certainty, emphasizing
that it is a necessary component of the principle of the rule of law.

Thus, legal certainty is one of the conditions for the effective operation of
the principle of the rule of law [8, p. 38], and ensuring the implementation of the
requirements of the principle of legal certainty in its broadest sense is the key
not only to the effective implementation and protection of human rights, but
also a significant improvement of the mechanism of the state. At the same time,
the interpretation of legal certainty in our legal science largely coincides with the
ideas about its content of foreign judicial institutions and jurists [9, p. 45-46].
The principle of legal certainty is most studied as a set of requirements for the
organization and functioning of the legal system in order to ensure primarily a
stable legal position of the individual by improving the processes of law-making
and law enforcement [10, p. 54]. However, the content of the principle of legal
certainty is not limited to the requirements for regulations. In jurisprudence, it
is mainly considered in a broader aspect and covers such manifestations as the
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inviolability and irrevocability of acquired legal rights (vested rights); legitimacy
of expectations (legitimate expectations) — the right of a person in their actions to
rely on the permanence of existing legislation, and hence - the irreversibility of
the law and the impossibility of applying the law to a person who could not know
about its existence (non-retroactivity) [11, p. 128-129]. It is through these ele-
ments of the currently studied principle that the importance of temporal factors
in consolidating the real content of legal certainty is manifested. Thus, certain
procedural requirements concern the mandatory promulgation of regulations,
the prohibition of their retroactive effect, the sequence of law-making, providing
sufficient time for changes in the system of legal relations, in the event of a change
in the law or the adoption of a new, reasonable stability of law. In this sense, the
term “stability” means “stability, stability, immutability”.

Based on this, legal certainty implies that the system of existing legal
requirements must remain stable, at least for a long period. This means that each
rule must be sufficiently clear, such that it can be interpreted unambiguously.
At the same time, of course, we are talking about the certainty of the external
manifestation of the legal norm, not its essential nature, as the definiteness of
the latter directly follows from its very nature as a measure of freedom for all
subjects of law [12, p. 5-6]. Legal certainty in the form of stability of relations
is manifested at the level of law enforcement, where it ensures the stability and
invariability of court decisions. In other words, the principle of legal certainty
guarantees the stability of final court decisions. Unfortunately, Ukrainian courts
do not always follow this approach. An example of an incorrect decision is the
case No. 553/3161/16-ts, which was considered by the Leninsky District Court
of Poltava [13]. The fact is that the court of first instance, deciding to dismiss the
person in the lawsuit, justified it by two factors. The first is that the claim for rec-
ognition of the right to leave is unfounded. The second is that the plaintift applied
to the court with an omission of the statute of limitations applicable to claims in
labour disputes. Such a decision is downright illiterate. After all, as indicated in
the current civil law acts and relevant documents of higher courts, the simultane-
ous application of the argument that the claims are unfounded and the expiration
of the statute of limitations is incompatible. These are mutually exclusive grounds
for a court decision, and such wording is such that it openly violates the princi-
ples of legal certainty.

In fact, according to the first part of Article 261 of the Civil Code of Ukraine,
the statute of limitations applies only in the presence of a violation of a person’s
right. And the violation can occur only if the plaintift has a subjective right. That
is, the statute of limitations will begin (and therefore may end) if the defendant
has violated the substantive law due to the person. Therefore, before applying the
statute of limitations, the court must find out and indicate in the court decision
whether the right or legally protected interest of the plaintiff, for the protection
of which he appealed to the court. If such rights or interests are not violated,
the court rejects the claim on the grounds of its unfoundedness. And only if it
is established that the right or legally protected interest of the person is really
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violated, but the statute of limitations has expired and a statement was made by
the other party in the case, the court rejects the claim due to the expiration of the
statute of limitations - in the absence of good reasons omission.

This is clearly stated in the decision of the Supreme Specialized Court
of Ukraine for Civil and Criminal Cases of January 23, 2013 in the case
No. 6-44041cB12. In particular, it states that paragraph 4 of the decision of the
Plenum of the Supreme Court of Ukraine of November 6, 1992 Ne 6 (as amended)
“On the practice of labour disputes” explains to the courts that if a month or three
months is missed without good reason, the claim may be dismissed on these
grounds. Thus, it is possible to refuse a claim due to a pass without good reasons
for going to court only if the claim is substantiated. In case of unfoundedness of
claims at omission of term of the address to court in the claim it is necessary to
refuse groundlessness of claims.

Thus, the court that considered the commented specific case had to deter-
mine which of the legal grounds - the groundlessness of the claim or the expira-
tion of the statute of limitations is a valid basis for dismissal of the claim in the
case. Because, given the mutual exclusivity of these grounds (the beginning and
subsequent end of the statute of limitations means that the claim was justified,
the right really belonged to the plaintiff and was violated by the defendant), they
cannot coexist in the court decision. In fact, the local court found in accordance
with Ukrainian law that the right claimed by the plaintiff did belong to him, had
been violated by the defendant through his non-recognition and challenge, and
the plaintift’s claims had since become statute-barred, expired at the time of filing
the lawsuit. In such circumstances, the waiver of the claim “on the groundlessness
of the claim” is excluded. Therefore, the decision not only contradicts the current
legislation of Ukraine, but also common sense. Meanwhile, the circumstances that
led to the denial of the claim and specified in the court verdict are quite signifi-
cant, as in some cases they lead to the emergence of new legal relationships. It is
very important for the parties to the obligation on what grounds the lawsuit was
rejected. When this happened due to the lack of a substantive right to claim, then
such an obligation did not exist at all. The refusal to satisfy the requirements with
the expiration of the statute of limitations does not terminate the protection obli-
gation and only means that it can no longer be enforced. That is, the debtor and
the creditor continue to have a certain material relationship, the latter may require
enforcement, including the application of measures of operational coercion in the
future, because such sanctions are not subject to the statute of limitations.

As we can see, national courts often do not adhere to the principle of legal
certainty in the administration of justice. As a result, we receive incomprehensible
and ambiguous decisions, which violates the rule of certainty and effectiveness of
court verdicts and the right of a person to receive a reasoned final decision in his
case. The issue here is not so much the deliberate disregard for the rights of the
individual in the proceedings as the low level of legal knowledge of many Ukrain-
ian judges. It is no secret that the level of qualification of many representatives
of Themis does not currently meet professional requirements. Therefore, today
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there are no prospects for optimism regarding the reduction of the number of
complaints against the state of Ukraine to the European Court of Human Rights.

The stability of law-making and law enforcement, some researchers associ-
ate with the rule of predictability of law in a particular situation. It includes the
following provisions of temporal content: the absence of retroactive effect of the
act; invalidity of an act that has not been properly published; justified expecta-
tions, which provides for the possibility of amending legal acts after prior noti-
fication of those to whom the new rules are addressed; clarity and intelligibility
of the law for those to whom it applies; statute of limitations, according to which
it is impossible to demand the recognition of a legal act as illegal or to demand
the fulfilment of some obligations when a long time has passed since their entry
into force [14, p. 60]. Other scholars also emphasize the use of time criteria in
the implementation of the principle of legal certainty. They divide this principle
into two sub-principles: 1) the impossibility of retroactive effect of the legislation,
except in cases when the legislative goals cannot be achieved in any other way,
provided that the principle of protection of legitimate expectations is observed;
2) protection of legitimate expectations, while expectations are recognized as
legitimate if they are reasonable, i.e. meet the real expectations of the “careful
person” [15, p. 42]. European legal institutions (Court of Justice of the European
Union) in their practice also repeatedly emphasize the importance of the provi-
sion of legitimate expectations in the sense of the principle of legal certainty (the
case of A. Racke GmbH & Co. v Hauptzollamt Mainz (1979)] [16].

Thus, the principle of legitimate expectations is an integral part of the prin-
ciple of legal certainty. It is that when a person is convinced of achieving the
intended result, acting in accordance with the rule of law, the protection of these
expectations must be guaranteed. In this case, certain criteria must be met to
implement this principle. As already mentioned, protection of expectations is
provided only when they are lawful. In addition, only those legitimate expecta-
tions that belong to prudent and prudent subjects are protected. An important
aspect of the concept of the principle of legal certainty is the mechanism according
to which the law has no retroactive effect. The European Court of Human Rights
postulates it as one of the necessary elements of this principle [17, para. 30].
As a general rule, the law should be forward-looking. It is considered that the
retroactive effect of legal prescriptions contradicts this principle, as subjects of
law must know the consequences of their behaviour, in particular, in the con-
struction of civil relations, otherwise it negatively affects the rights and legiti-
mate interests of the individual. Therefore, this approach ensures the realization
of the inalienable right of a person to be sure that his proper behaviour after some
period will not lead to a deterioration of the legal status. However, as the ECtHR
points out, the retroactive application of a rule is allowed in exceptional cases, for
example, when the goals to be achieved require it and respect for the legitimate
expectations of the individual is ensured.

Meanwhile, the use of legal acts as a justification for court decisions, which
are not valid in time, has today become a serious problem of national justice.
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Ukrainian judges, without hesitation, often apply legal acts that are either irrele-
vant to the case because they did not exist at the time the dispute arose or never
came into force at all. Therefore, we must state that our courts often do not take
into account this sub-principle of the impossibility of retroactive effect of a legal
act in time, carrying out “retrospectively” the application of certain regulations.
This is most typical of normative acts of a local nature, when judges cannot or do
not want to analyze in detail the time of publication and publication. For exam-
ple, on February 14, 2014, the Lubny City Council of Poltava Region approved
the “Procedure for determining and compensating the territorial community of
the city of Lubny represented by the Lubny City Council for damages caused
as a result of violation of land legislation” (hereinafter — the Procedure). At the
same time, the local self-government body imposed sanctions on individual land
users provided for in this procedure starting from 2011. And Ukrainian courts,
despite the victims’ appeals to them for protection, ignored both the Constitu-
tion and the basic legal principles of a fair trial, refusing to defend and turning a
blind eye to these problems with the law [18]. Taking into account the provision
of the law and Part 4, Clause 2.17 of the Resolution of the Plenum of the HECU
No. 6 of May 17, 2011 “On some issues of the practice of litigation arising from
land relations” to disputed relations should be applied exactly the wording of the
act on the date of such legal relationship. Therefore, the Order cannot apply to
relations that took place before its adoption. However, the commercial courts for
some reason used this document to regulate the relations that took place before
its adoption, which is a violation of the law.

Another necessary element of the principle of legal certainty is the require-
ment of mandatory promulgation of regulations (non obligat lex nisi promul-
gata). Its main purpose is to ensure that none of the rules adopted by public
authorities can be applied to those who are not informed about it. According
to the decisions of the European Court of Human Rights, “the law must be ade-
quately accessible and the citizen must have the opportunity to be guided in the
circumstances in which legal norms apply to the case” [19]. Indeed, presuming
that citizens know the laws, the state must do everything necessary to bring regu-
lations to their attention. This ensures compliance with the rule of predictability
of legislation and guarantees the inadmissibility of unforeseen changes to it.

Thus, a prerequisite for the entry into force of legal acts is the fact of their
public disclosure. The publication of local regulations issued by local govern-
ments, other state or public institutions is especially relevant in this regard,
because the mandatory precondition for the entry into force of such acts is the
fact of their public publication. In Ukrainian courts today, there is absolutely no
practice of the law enforcement body checking whether a certain document has
been made public, and therefore whether it has entered into force and when it
took place. Of course, in this regard, the highest judicial authorities of the state
have repeatedly given certain recommendations. Thus, in paragraph 7 of the res-
olution of the Plenum of the Supreme Court of Ukraine of November 1, 1996
No. 9 “On the application of the Constitution of Ukraine in the administration of
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justice” it was proposed to draw the attention of the courts to the fact that accord-
ing to Part 2 of Art. 57 of the Constitution are invalid, and therefore, those laws
and other normative legal acts that determine the rights and obligations of citi-
zens that have not been brought to the attention of the population in the manner
prescribed by law may not be applied. This means that a court decision cannot be
based on unpublished regulations.

But, unfortunately, the issue has not moved from the deadlock. Meanwhile,
local authorities and local governments are producing an increasing variety of
mandatory provisions, rules of conduct and other normative acts that determine
the legal status of the population. At the same time, almost none of them was
promulgated in the manner prescribed by law. As an example, we will mention the
Procedure already mentioned in this paper, approved by the Lubny City Council of
Poltava region on February 14, 2014 and investigated in the case No. 917/2333/15.
This document has never been properly published, and, nevertheless, has been
positively assessed by the commercial courts of Ukraine. In fact, it is the subject of
power who must provide the law enforcement authority with evidence of disclo-
sure, and imposing such an obligation on a citizen is unacceptable. And failure to
provide relevant evidence should be considered as unproven fact of the validity of
the document (in other words, the invalidity of the act is presumed). In any case,
such invalid legal documents cannot be used as a basis for a court decision.

From the study we can draw some conclusions. Legal certainty is becoming
an increasingly important and significant factor in law-making and law enforce-
ment processes. Numerous decisions of the European Court of Human Rights
against Ukraine, which directly indicate the state’s non-compliance with this
principle, allow us to qualify the commented legal idea as a fundamental and
independent phenomenon. At the same time, neither the legislator nor, moreo-
ver, law enforcement agencies are concerned about the introduction of effective
mechanisms for implementing the principle of legal certainty. This leads to dif-
ferent understandings and interpretations of legal norms, making unreasonable
and ineffective court decisions, to different applications. Lack of certainty in the
activities of state and judicial authorities regarding the provision, observance or
exercise of the rights and freedoms of a particular person can have negative con-
sequences and lead to arbitrariness. Therefore, this principle must be enshrined
in law, while clearly defining its essence, real content and responsibility for
non-compliance in court proceedings. It is also necessary to enshrine in law a
broad understanding of this principle, which also includes its temporal manifes-
tations, studied in this paper.
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HUX TIAXOZIB 70 3a0e3ledeHHs IIbOTO €IeMEHTY BepXOBEHCTBA IIpaBa fAK CKIA/I0BOI YaCTUHU
CIIpaBefNMBOro cyay. Haromomryerbcs, 1Mo 0pufMYHa NMEBHICTb BU3HAYAETbCA SAK IPABOBUIL
BIUIMB Ha CYCIIbHI BifHOCHHI, 110 CTPYKTYPHO BK/IIOYAIOTh y cebe IBi OCHOBHI CTafil: cTBO-
PeHHS OLTMMA/IbHIX IPABOBMUX IPUIINCIB Ta iXHI0 6e3mocepeHIo peaisariiio. BctanoBneHo, 1110
BUMOTY [I0 HOPMaTVBHUX aKTiB, AKi BUIIMBAIOTD 3 IPUHLMITY IIPAaBOBOI BU3HAYEHOCTI, CTOCY-
I0TbCA He JIMILE IIPAaBOTBOPYOCTI, a TPOABIIAITHCA TAKOXK Ha €Talli IpaB03acTOCYBaHHA. [HakIe
KaXXy4H, IIi BUMOTY CTOCYIOTbCA: BU3HAYEHOCTi 3aKOHOJABCTBA, BU3HAYEHOCTi IOBHOBAXEHD Ta
BU3HAYEHOCTI CYJOBUX pillleHb. Y IIbOMY KOHTEKCTi OJIHI€I0 3 BUMOT, fIKi 3aCTOCOBYIOTb €BPOIIE-
CbKi IPaBOBi IHCTUTYIIII 10 HAIliOHA/IBHOTO MIPABOCYA/, € 3a0e3NeueHHs afjanTalil IOBeiHKY
KOHKPETHOTO Cy6’€KTa 10 HOPMATUBHIX YMOB IPABOBOI [{i/ICHOCTI, 3aXMCTY 110TO BiJl CBaBi/b-
HOTO BTPYYaHHA 3 OOKY JiepXKaBy, BIIEBHEHOCT] Y CBOEMY IIPaBOBOMY CTaHOBMILi. BoHM Buxo-
[ATD i3 3MiCTy MOHATTA PAaBOBOI BU3HAYEHOCT], 110 3a0e3Iedye MOXIMBICTb 0COOY BIIEBHEHO
IIaHyBaTy cBoi Aii. [lnd 1jboro mmpaBoBi HOpMM MOBMHHI OyTU YiTKMMMU Ta CIPAMOBAHMMY Ha
rapaHTyBaHH:A IPOTHO30BAHOCTI CUTYaLiil, AKi BUHMKAIOTD y TMX YM iHIIMX IIPaBOBiJJHOCHHAX,
10 OIIOCEPENKOBYIOThCS IPABOM. Y TEMIIOPA/TIbHOMY aCleKTi BUSHAYa/IbHMMM €/IEMEHTaMI Ipa-
BOBOI BU3HAYEHOCTi € Taki IPOSBM, K HEIOPYLIHICTb i HECKACOBYBAHICTh HAOYTHX 3aKOHHUX
IIpaB; 3aKOHHICTb 04iKYBaHHS — IIPaBO 0COOM Y CBOIX AifX pO3paxoBYBATH Ha CTATICTh HASIBHOTO
3aKOHOJJABCTBA; HE3BOPOTHICTb 3aKOHY i HEMOXK/IMBICTb 3aCTOCYBAHH: 3aKOHY O 0CO0U, sSKa
He MOIIa 3HaTH IIpo Jioro icHyBaHHA. OTXe, 3 IIPAaBUJIOM IIPO NepedadyBaHiCTh IpaBa B KOH-
KPeTHill cUTyallii 10B’I3y€ThCs CTAbIbHICTD IPaBOTBOPEHHS Ta IPABO3ACTOCYBaHHsA. B pobori
HaBeJleHi KOHKPeTHi pillleHHA €BPOIeichbKOro Cyly 3 IIpaB NIOMHM, CIPAMOBAHI Ha BPETYIIO-
BaHHA IMTaHb 4acOBOI MEBHOCT] y IpaBo3acTocyBaHHi. OKpeMo TpufiineHa yBara TakoMy ere-
MEHTY, AK BIMOIa 000B’A3KOBOTO OIpPWIIOJHEHHA HOPMATUBHO-IIPABOBMX AKTiB, y pe3y/brari
4OT0 HOPMU, fAKi IPUITMAIOTD iep>KaBHi OpraHu BIajju, He MOXYTb 3aCTOCOBYBATICA f0 0Ci6, He
110iHGOPMOBAHYIX TIPO HIX.
KirouoBi cmoBa: 4acoBa BI3HAYEHICTb, 3aKOHHI O4iKyBaHHs, JaBHICTb.
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FEATURES OF PERSONAL RIGHTS AND FREEDOMS
IN THE UNITED STATES

Summary. The article highlights, that the central place in the system of organizational and
legal guarantees for the protection of constitutional personal rights and freedoms in the United
States is occupied by the judiciary, which is a means of protecting and protecting rights from vio-
lation by law enforcement agencies.

In accordance with international human rights standards, all policing must be guided by the
principles of legality, according to which the exercise of any police authority must be carried out
in accordance with the law and on its basis; the need for the police to exercise their powers only to
the extent strictly necessary to achieve a legitimate law enforcement purpose; proportionality: the
exercise of authority must be proportionate to the seriousness of the offense or the achievement
of the purpose of the police; and accountability that police officers should be held accountable for
their compliance with the law in the performance of their duties and responsibilities.

Despite Washington’s desire to play the role of an exceptional leader in the protection and
protection of human rights and freedoms, the human rights situation in the United States leaves
much to be desired. In some respects, compared to 2018, there is a deterioration. The systemic
problems of American society are only getting worse. These include racism and discrimination
against immigrants, rampant xenophobia and rising extremism, prejudice against the judiciary,
ill-treatment of prisoners, mass surveillance of citizens, control and suppression of the media, and
the imperfection of the electoral system.

The American concept of civil rights and freedoms is characterized by a large number of
sources, religious and ethical norms and ideals, the principles of Roman law, English common law.

The review of the human rights situation in a country is based on government reports,
information from independent experts and UN expert groups on human rights, as well as infor-
mation from regional and national non-governmental organizations. All these data are collected
in a separate document provided to the members of the Human Rights Council.

Independent UN experts have stated that the United States, where there is structural dis-
crimination on the grounds of race, “remains segregated by society”. The document expresses con-
cern over racist demonstrations organized by members of white nationalist and neo-Nazi groups
that promote white supremacy and incite racial hatred. Among other issues that require attention,
the review notes the forced separation of migrant families as a punitive means of deterring illegal
entry into the country, which is contrary to international human rights norms and standards.

Key words: features, personal rights and freedoms, views, national legal procedures, moral
claims, integral part, norms and standards, discrimination.
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Problem statement in general form. The phrase “human rights” can be
used in an abstract and philosophical sense, either as a designation of a specific
category of moral claims, that all people can invoke, or, more pragmatically, as
a manifestation of these claims in positive law, for example, as a constitutional
guarantee to hold governments accountable in accordance with national legal
procedures. While the first understanding of this phrase can be referred to as
“human rights”, the second is described here as “human rights law” [1, p. 5].

Analysis of recent researches. It should be noted that despite the almost
three hundred-year history of the United States, in the science of constitutional
law, the issue of the concept and list of civil rights according to the American
concept is still the subject of discussion. The most famous interpretations of sci-
entists G. Hart, A. Michaeljon, N. Dossen, A.M. Karimsky, V.G. Kalensky, judges
W. Douglas, G. Black, W. Holmes, etc.

Formulating the goals of the article. The purpose of the article is to con-
sider the main features of human rights in the United States presented in the
scientific literature.

Presenting main material. While the origin of “human rights” lies in the
nature of man himself, as articulated in all major world religions and moral phi-
losophy, “human rights law” is a more recent phenomenon that is closely associ-
ated with the rise of liberal views, democratic state. In such states, the majority
approach legitimizes legislation and the increasingly bureaucratic functioning of
the executive branch. However, the majority may sometimes have little respect
for “numerical” minorities such as convicted criminals, linguistic or religious
groups, non-citizens, indigenous peoples and the socially stigmatized. Therefore,
it becomes necessary to guarantee the existence and rights of a numerical minor-
ity, vulnerable and powerless. This is achieved by agreeing the rules governing
society in the form of a constitutionally enforceable and enforceable bill of rights,
which contains fundamental human rights for all. This bill of rights creates a
“human rights law” that becomes an integral part of the legal system and tran-
scends ordinary laws and executive action [3, p. 22].

Functions, methods and forms of police activity in relation to protection of
constitutional personal rights and freedoms in the United States. It is determined
that U.S. police of all levels of jurisdiction perform functions, that are manifested
in its powers: patrol-administrative, detective, preventive and special. The first
three are purely police, and a special, which is to provide the police with a wide
range of services to the public, called quasi-police.

The powers of the police are exercised through forms (legal, organizational
and logistical) and methods (general and specific) activities. Legal forms include
constitutional and law enforcement; organizational - internal-organizational
and external-organizational. The general methods of policing include the belief,
that direct guidance, encouragement and coercion; specific - police supervision,
direct police coercion, police assistance, etc.

The most common method of police activity in the field of protection today
constitutional personal rights and freedoms is a method of policing assistance.
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Federal police units have functions to stop, detection and investigation of
crimes and offenses that encroach on state system, financial and economic system
of the country and environmental security, that are components of the system of
protection of constitutional personal rights and freedoms. State law enforcement
agencies perform security-related tasks highways and coordination of activities
and methodological support of local law enforcement agencies of the respective
state. Patrol-administrative function and special function (provision assistance
to persons in extreme situations) are most characteristic of local police units that
exercise a significant amount of authority in the field protection of constitutional
personal rights and freedoms, as there are the most close and aware of the prob-
lems of local residents.

Among the most promising activities of the US police in the field protection
of constitutional personal rights and freedoms is considered scientific substan-
tiated direction of communal activity of police (community policing), that is to
establish partnerships with the local population for the purpose prevention of
offenses and emergencies, improving the quality of life (as a result of such activi-
ties) on the territory of the respective community.

It is concluded, that the nature and scope of functions, the specificity of
forms and methods of policing to protect constitutional personal rights and
human freedoms are determined by the level of jurisdiction of the relevant
authorities’ law and order and the peculiarities of their legislative support, the
number and social structure of the population of a certain service area.

The United States in the field of protection of constitutional personal rights
and freedoms it was emphasized, that the reason for the severe restrictions on
police rights was fears. American society usurpation of power and concentra-
tion of excess powers in one hand. Due to the restriction of police rights, society
seeks exercise control over it. It is stated that authority, duties and jurisdiction
police officers are strictly limited by law because of Anglo-American legal tra-
dition gives priority to individual freedoms as a whole with active public con-
trol, including over the police. As a result, the American police approach today
has a high degree of decentralization. The responsibility of the US police is pro-
posed to be considered in a narrow and broad meaning. In the narrow sense,
responsibility is administrative (disciplinary), civil and criminal, which occurs
for non-compliance, improper execution, negligence or outright violation police
constitutional personal rights and freedoms. It is established that today in the
United States are actively used civilian police responsibility, which entails the
duty of a police officer or his department or the educational institution in which
he attended professional training, to compensate the damage caused to the per-
son as a result wrongful acts or omissions.

Liability in the broadest sense implies not only legal but and the moral
and political responsibility of police officers, as well as their accountability and
controllability. They are subject to control by the USA police management of
police departments, state bodies (court, presidential and Senate commissions)
and society.
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According to the subjects of control, the following types are defined: inter-
nal (activities of internal investigation units) and external (activities state bodies,
public non-governmental, human rights organizations, voluntary formations of
police officers and residents of territorial communities, creation of civilian police
academies, media activities).

It is concluded, that the most effective type of control activities of the USA
police to protect constitutional human rights and freedoms is recognized as pub-
lic, as it is fully carried out locally levels that allow you to take into account.

Inter-American Convention on Human Rights (Inter-American Conven-
tion, Convention) is, like the European Convention, a multilateral international
treaty. The list of rights and freedoms contained in the Convention does not go
beyond traditional civil and political rights, but, already enshrined in the Cove-
nant on Civil and Political Rights. In the same time this list is much wider than in
the European Convention. In particular, in Inter-American Convention contains
such rights as the right to a name (Art. 18), the rights of the child (Article 19), the
right to citizenship or nationality (Article 20), the right to equal protection of the
law (Art. 24), the right to asylum (Clause 7, Art. 22), etc. war, the emergence of
danger to the state or other emergency circumstances that endanger independ-
ence or security state party, it can take measures derogating from its obligations
under the Convention in compliance with its requirements (Art. 27) [4].

The process of law enforcement in the United States, as well as normative
consolidation of constitutional human rights and freedoms, took place “from
below” - from the creation of local to state and federal police. The history of the
development of the US police is connected with the problem of constitutional
human rights and freedoms and the social struggle for them. The effectiveness of
the protection of constitutional human rights and freedoms is closely linked to
the professional education of U.S. police officers, as evidenced by the decisions
of presidential and Senate commissions, which drew attention to the unsatis-
factory level of police training as a cause of human rights violations. There is
no single regulatory regulation in the United States police activities to protect
constitutional human rights and freedoms, due to the decentralized nature of its
organization. The most important regulations in this area are the federal Con-
stitution. The second most important legal act is the decision of the Supreme
Court. There is a list of constitutional personal rights and freedoms that are
subject to the activities of the USA police (in order of importance): the right to
life, property, liberty and security of person, inviolability of home, freedom of
conscience and religion.

Functions performed by the USA police to protect constitutional personal
rights and freedoms, grouped into two groups: police (patrol-administrative,
detective, preventive) and quasi-police (special). Emphasis is placed on the fur-
ther evolution in a democratic society of police functions towards quasi-polic-
ing, which is carried out in close interaction with the local population and pub-
lic organizations with their involvement in law enforcement activities through
the implementation of various programs that define a new direction of police
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activity - communal policing, the essence, which is to transform the police from
a punitive body into a service to provide services and solve the daily problems
of the local population. Based on the current tasks and functions of the police to
protect constitutional personal rights and freedoms, it is considered reasonable
to rename in Ukraine police to police, which also provides for the harmoniza-
tion of national legislation on law enforcement in accordance with world dem-
ocratic standards.

An essential element in the government’s relationship with its citizens is
the maintenance and functioning of the criminal justice system. Protecting the
fairness and integrity of the judiciary is an essential element of the rule of law.
The Magna Carta and numerous bills of rights throughout human history bear
witness to the importance of such justice. Of course, the Fourth, Fifth, Sixth
and Eighth Amendments of the Bill of Rights to the Constitution of the United
States of America directly address the issue of fairness in criminal trials, includ-
ing requirements related to search and seizure (Fourth Amendment); protection
against punishment for the same misconduct and against self-incrimination
(Fifth Amendment); the right to a speedy and open trial with an impartial jury,
the right to be informed of all charges, the right to confront a hostile witness,
the right to due process to summon witnesses, and the right to legal assistance
(Sixth Amendment); prohibition of excessive bail or fine, as well as gross and
unusual punishment (Eighth Amendment). Perhaps the most important safe-
guard of personal rights from the state in a criminal court is the presumption
of innocence. Likewise, the law — Habeas corpus-appellate conviction, criminal
and fair sentencing, criminal and fair sentencing and subsequent sentencing and
subsequent treatment of prisoners is vital [7].

In addition to the protection of constitutional human rights and freedoms
by the police in the United States, there are violations of these rights, especially
the rights of ethnic and racial minorities, refugees, and illegal migrants, as evi-
denced by discrimination and abuse of power, including unreasonable use of
force. In order to effectively prevent such violations by the police of constitutional
personal rights and human freedoms in the United States, there is a tendency
to combine state, internal and public control through the activities of voluntary
associations of police and non-governmental organizations.

The most important rules governing civil rights and freedoms are contained
in the First Amendment to the USA Constitution, which regulates freedom of
religion, speech, press, assembly. It acts as a legal, or rather, constitutional, basis
for the process of formation and functioning of all non-state bodies and organ-
izations, as an initial legal basis for the development and publication of various
normative legal acts regulating the internal life and activities of these institutions.
An important form of protection of civil rights and freedoms, the First Amend-
ment reflects the principles of natural law and free government that played a
huge role in shaping the concept of American civil rights and freedoms [5, p. 22].

Despite Washington’s desire to play the role of an exceptional leader in pro-
tecting and ensuring human rights and freedoms, the human rights situation in



62 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

the United States leaves much to be desired. In a number of aspects, compared to
2018, there is a deterioration. The systemic problems of American society are only
getting worse. Among them - racism and discrimination against immigrants,
rampant xenophobia and the rise of extremism, bias in justice, cruel treatment
of prisoners in prisons, mass surveillance of citizens, control and suppression of
media activities, imperfect electoral system.

Under the guise of the fight against terrorism, the United States dispro-
portionately and indiscriminately uses military force on the territory of other
states in violation of international humanitarian law. As a result of the use of
unmanned aerial vehicles in the framework of the so-called anti-terrorist opera-
tions, civilians die.

The operation of the infamous USA military base at Guantanamo Bay is
a direct testament to the American policy of “double standards” in the field of
human rights. Unjustified arrests, extrajudicial executions, torture and other
forms of treatment degrading human dignity - all these evidences of violations
of international human rights principles and norms are diligently hushed up.

Although the number of death sentences and executions in the United
States has gradually declined over the past few years, this figure remains high.
Capital punishment is still used in 29 states, as well as at the federal level.

The number of convicts, who have undergone the death penalty since
1976 is 1.499 (of whom about 55.7% are white, 34.2% are African Americans,
10.1% are representatives of other races). The number of prisoners sentenced to
death as of July 1, 2018 was 2.738.

According to the Death Penalty Information Centre (as of April 8, 2019),
7 people have been executed since the beginning of 2019 (3 in Texas, 2 in Ala-
bama, 1 in Georgia, 1 in Florida). In 2018, 25 people from 8 states were exe-
cuted [6].

International human rights institutions and mechanisms point to a large
number of people wrongly sentenced to death. It is also noted that in some states,
in the execution of death sentences, unapproved drugs are used, information
about which was not disclosed.

At present, the idea of abolishing the death penalty is receiving more and
more support in American society. In 2018, the Washington State Supreme Court
ruled the death penalty as contrary to the state constitution. On the basis of this
judgment, 8 previously imposed death sentences there were commuted to life
imprisonment without the right to parole.

On 28 October 2020, Amnesty International raised concerns over the con-
dition of human rights in the United States, and decided to monitor and expose
the human rights violations related to protests during and after the 3 November
United States elections.

On 9 November 2020, during the 3.5-hour session at the UN’s main human
rights body, the United States came under scrutiny for the first time in five years,
regarding the detention of migrant children and the killings of unarmed black
people.
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Conclusions prospects for further research. Consequently, the development
of the institute of constitutional personal rights and human freedoms in the United
States was significantly influenced by the jusnaturalist doctrine of human rights
originated in Western Europe. The development of the institution of personal rights
and human freedoms in the United States is due to the nature of the first colonies, the
purpose of whose resettlement to a new continent was the desire to free themselves
from religious persecution sign in the historical homeland and the organization of
socio-economic life in the new lands on the basis of freedom and civic self-govern-
ment as a natural human right, which later received legislative form in state consti-
tutions, the federal constitution and amendments thereto. The only US legal act in
the field of constitutional personal rights and freedoms is the US Constitution.

Although the text of the Constitution itself does not enshrine provisions on
human rights and freedoms in general, the amendments to it (the Bill of Rights) that
contain these provisions are organic; part of the US Constitution, and therefore, con-
stitutional personal rights and freedoms in the United States fall under the protection
of all constitutional acts of the country, including decisions of the Supreme Court.

The most effective and efficient guarantee of constitutional personal rights
and freedoms in the United States is their judicial protection. Without denying
the importance of the role of the court, the USA police do most of the work to
protect law and order and combat crime, as well as to help people in extreme sit-
uations, which is a system of measures aimed at protecting constitutional human
rights and freedoms.
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IrnarbeBa A. I. Oco6mBocTi ocobucTux npas i ceo6op mopuun y CIIIA
AHoranig. Y crarTi 3a3HaYaeThCs, [0 LeHTpalIbHe MICIie Y CICTeMi OpraHisariifHo-1pa-
BOBJIX TapaHTiil 3aXMCTy KOHCTUTYLHIHNX ocobucTyx mpas i cBobox mopuuu y CIIA mocifae
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CyoBa IifIKa BIaay, AKa € 3ac000M OXOPOHN I 3aXMCTY IIpaB Biff IX MOPYIIeHHA 3 60Ky IpaBo-
OXOPOHHMX OpIraHiB KpalHML.

BinnoBigHO 10 MDKHAPOJHUX CTAaHJAPTIB y Taaysi IpaB MIOAMHY BCi il Moinii IOBMHHI
KepYBATUCs TPUHIUIIAMM 3aKOHHOCTI, 3TiIHO 3 SKUMMU OYfb-sKi MOMILeliChbKi TOBHOBaXEHHS
MAIOTh 3JIiICHIOBATUCS BifTIOBIIHO JIO 3aKOHY i Ha JIOr0 OCHOBi; HEOOXifHICTb, 106 Mol
3[iIICHIOBA/IA CBOI MOBHOBKEHHS TIIBKM TIi€I0 MipOM0, SIKOK Iie HEOOXiTHO IIs HOCATHEHHS
3aKOHHOI IIPaBOOXOPOHHOI MeTV; CHiBMipHICTb: 3ji/iCHeHHA IOBHOBaXXeHb Mae OyTH IPOIOp-
LifHUM CepyI03HOCT] IIpaBONOPYIIeHH:A a60 FOCATHEHHs METH NOJILeNIChbKOI AisMIbHOCTI; Mifj-
3BITHICTD, TOMY IO CIIBPOOITHMKM MOl IIOBUHHI HECTH BifMOBiIa/IbHICTD 32 HOTPUMAHHSA
HIMM 3aKOHY IIiJl 4aC BUKOHAHHS CBOIX IOBHOBa)KeHb i 000B’s13KiB. HesBakaroun Ha parHeHHs
BamHrTOHa IpaTy poib BUHATKOBOTO JIfiepa y CIpaBi 3aXNCTy i 3abesneyeHHs IpaB i CBO-
6ox moanHY, cutyanis B npasosaxucHiit cdepi y CIIA sanuurae 6axaTy Kpamoro. 3a HU3KOIO
aCIeKTiB MOPiBHAHO 3 2018 pokoM crocTepiraerbes noripureHHs. CucreMHi mpobnemMu amepu-
KaHCbKOTO CYCIi/NbCTBA TiNbKM NOCUIIOIOThCA. Cepe HUX — pack3M i [UCKpuMiHalLif iMMirpaH-
TiB, po3ryn KceHodoO6il Ta MiIOM eKCTpeMisMy, YIiepekeHICTb IPaBOCYAAs, JKOPCTOKe MOBO-
JPKEHHS 3 VB I3HEHJMM B TIOPMaX, MacoBe CTe)KEHHS 3a IPOMaJITHaMI, KOHTPOJIb i IPU/yLIeHHA
nisimbHOCTI 3MI, HeTOCKOHAMCTD BHOOPYOI CHCTEMIL.

AMepUKaHCbKa KOHIENIIis I[VBIIbHNUX TIpaB i CBOOOX XapaKTepUsyeThCs BEMMKOI Kib-
KIiCTIO JKepeJl, peliriiiHo-eTMYHMX HOPM i ifieaiB, IPMHIMIIB PUMCBKOIO IIpaBa, aHITIiNCHKOTO
3ara/JIbHOTO IIpaBa.

Ornap curyanii 3 mpaBamy TIOAVHM B Tilt UM iHIIIN KpaiHi IPyHTYETbCA Ha JONOBifL YpAAY,
indopmarii HezanexxHux excrieptis i excrieptHux rpyn OOH 3 mpas mopuuy, a Takox Ha iHpop-
Mallil perioHa/IbHIX i HaIliOHA/IbHUX HEYPAOBMX opraHisaniit. Yci 1ji jaui 36upaioTh B OKpeMuit
JIOKYMEHT, AKNIl HalaloTh YWieHaM Pajiy 3 IpaB MIOVHML.

Hesanexwi excieptn OOH xoncTarysamu, mo Cronydeni IllTatu, fe icHye cTpyKkTypHa
IVICKpMMiHAIliA 32 03HAKOIO PacH, «3aIMIIAITbCA CETPErOBaHUM CYCIiNbCTBOM». Y JOKYMEHTI
BJICTIOB/IEHO 3aHENIOKOEHHA PACUCTCBKMMM JIEMOHCTPALiAMM, AKi OPIaHi3OBYIOTb YIEHM IPYIl
01/11X HalliOHATICTiB, HEOHALVCTIB, 1110 IPONATYIOTh TepeBary 6i10i pacu i posmamoITb pacoBy
HEHABMCTD. Y 4NC/I iHIIMX po6/ieM, 110 BUMATal0Th YBary, B OIVIA BiI3HAYAEThCA IPUMYCOBE
PO3iNeHHs ciMeli-MirpaHTiB AK Kapa/IbHMIT 3aci6 CTpUMYBaHHSA HeJleralbHOTO B'i3/y B KpaiHy,
10 iifie BPO3pi3 3 MDKHAPOJHMMU HOPMAMM i CTaHJAPTaMU B rajlysi IIpaB JTIOAVHI.

KmodoBi cmoBa: ocobmBocti, ocobucti mpasa i cBobopy MONVHY, NOIMAAY, HAIO-
Ha/IbHi IOPUAMYHI IIPOLENYPY, MOPAIbHi BMMOTH, CK/IafioBa 4YacTMHA, HOPMM i CTaHJApTH,
IUCKPUMiHALIiA.
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crypent III kypcy opuguysoro gakyibrery
JJHinpoBCchKOro HallioHa/IbHOTO YHiBepcureTy iMeHi Onecs Tonuyapa

IHTETPALLIMHI MPOLIECK MDKHAPOAHMX
CTAHAAPTIB 13 SAXUCTY MPAB AOAWHN
Y NMAOWHHI HAUIOHAABHOTO MNMPABA YKPAIHN

Anotania. CrarTd npucBAdeHa aHali3y 3araJbHOBM3HAHMX MIKHAPOJHUX CTaHfap-
TiB i3 3aXMCTY IpaB MOAMHY Ta IX pori A1 po30yLoBY HeMOKPATHYHOI, IPaBOBOI AepXKaBu.
Y crarTi posriAnaeTbes npobneMariKa MeXaHisMy iMIUIeMeHTalii MDKHApOJHUX HOPM Y IIpa-
BOBY CHCTeMy YKpaiHu. AHani3yeTbcA piBeHb TOTOBHOCTI Hal[iOHA/MbHMX NTPaBOBUX 3ac06iB
e3mepelIKofHO IPUITHATY MDKHAPOJHI CTAHAAPTH i3 3aXUCTY IPAB JIOAVHY Ta iX BTIIEHHA
y 3aKOHOZIaBCTBO YKpainu. HaBogmTbes craTucTuyHa indopmanis €BpoONeiicbkoro cyay 3
TpaB MIOAMHY 1100 IOPYLIeHNX HOPM MDKHApOJHOTO IpaBa Ta BU3HAYAEThCA Miclle YkpaiHu
cepeli KpaiH €Bpomny, CIIpaBy AKMX YacTille pO3IMANAITbLCA MDKHAPOSHOI I0PUCAMKILEO.
Oco6muBa yBara NpUAiNA€TbCA BUBYCHHIO IPOOIEMHNX NUTaHb QYHKI[IOHYBAHHA HasABHUX
MDKHApOJHNUX HOPM y IJIOIIVHI HalliOHAaTbHOTO 3aKOHONABCTBa. Bi3HaYa€eThCA BaromMa ponb
fepxaBu Ta ii BHYTPIlIHbOJEPXKaBHIX MeXaHi3MiB [y peanisawii Ta BcebiuHOro 3abesre-
YeHHA MDKHapOJHMX CTaHJAPTiB y HONITHMKO-TIIPaBOBOMY cepemoBuiii Kpainu. Posrmapa-
I0TbCS pyHAAMeHTA/IbHI MDKHAPOIHO-IIPaBOBI IPUIINCH, SKi MAIOTD IIepIIOYeproBe 3HAYeHHs
IV po30YNOBM COLiabHO 30Pi€HTOBAHOI JepXkaBM. AHATI3YIThCSA MIKHAPOJHO-IIPABOBI
IPKepea IOl 3aXUCTY IpaB i CBOOOJ IIOVHY, IX IPUAMYHA CIIA TA IOPAOK 3aCTOCYBAHHSA
Ha TepuTopii YKpainu. PO3KpMBarOTbCA CydacHi TeHAEHLil pO3BUTKY MiXXHApOJHO-TIPaBOBUX
IPUINCIB Ta iX BTi/leHHA Y HalliOHAaJbHY CUCTeMY IIpaBa YKpaiHM Yepes BifjIIOBifHI cremi-
aJIbHO CTBOPEHI MEXaHi3MM peaisaljil X II0I0KeHb Y HalliOHa/IbHOMY 3aKOHOZIaBCTBi Jiep-
xaBu. JJoc/ipkeHo KepiBHe cCTaHOBMIIE BHYTPILIHIX 3ac00iB IIpaBOBOTO 3aXUCTY B 0C00i Halli-
OHAJIbHMX CYHiB Ta HiATPMMaHHA MDKHApPOJHOK CIIIbHOTOK BifjIOBiJHMX IpPOLECYyaNTbHUX
rapaHTiil 3 METO0 3MilHEHHA MO3MLil JepKaBHOTO CYLOYMHCTBA. PosrnAnaeTbcsa 3Ha4YeHHA
CyRoBOi rifku B1aau y cepi IpaBo3acTOCyBaHHA MDKHAPOAHMX MPUHIUIIB. [l0CTiKy€eTbCA
Cy4acHe CTAaHOBMUIIE CY/iB Ta YTBEPIKEHHA iX aBTOPUTETY cepell Hapofly K BaTrOMOTO CK/Iajl-
HIIKa /IS peajtidalil 3aKOHHOCTI B JiepKaBi.

KmroyoBi cmoBa: MiXKHapomHO-NpaBoBi akTy, KoHcTuTynia Ykpainu, :opupndHa ciuia,
IpoLecyabHi rapaHTii, Cyfj0Ba riNKa BIajy.

ITocranoBka mpo6memu. Harenep mixHapomui crangapty BifoOpaka-
I0Th Y co6i HalBuUIIi HOCATHEHHs LMBiTi3aliii, BcebiuHa criBIpars Kpain CBITY
Ta MD>KHapOJHUX OpraHisaliil Mi>k co00I0 CIIpysie KOHCOMifallii BCiX HAyKOBUX
3000y TKIiB /I MMOJAJIBIIOTO PO3BUTKY, BJOCKOHATIEHHS i 3aXMCTy OCHOBOIIO-
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JIOKHUX IIpaB i cBoOop mopyHy. Tak, BOHM CTaHOB/IATD B3ipelb 3aKOHOAABYOTO
3abe3neueHHA IIPaB JIIOMVHMY J/IA BCIX IeMOKPATUYHUX JepKaB.

Bubpanmit crpareriyHmii BeKTOp PO3BUTKY YKpaiHCbKOI fiep>kaBM HUHI
CTaBUTD IIepe]] HEI0 YMMajo 3aBIaHb /I JOCATHEHHA IIOCTaBJIEHOI METU 10
eBpoiHTerpanii. ¥ cyyacHomy >knTTi r106anisaniitHi Ta iHTerpaniitui npomecn
Ha0y/Iu BENVKOrO pO3Maxy, L0 CBOEI Yeproio norpebdye Bif YKpaiHm mpose-
JIeHHS IIVPOKOTO CIIeKTpa pedopM y IOMITUYHIN, ColjiaIbHO-eKOHOMIYHil Ta
npaBoBiit chepax. [IpuBeieHHs HAIIOrO 3aKOHOZABCTBA BifNIOBIIHO [0 MiX-
HApOJHUX CTAHJAPTIB, CTBOPEHHS HOBUX HOPMAaTVMBHO-IIPABOBUX AKTiB, SIKi 0
I'PYHTYBa/IMCA HA 3ara/IbHOBM3HAHMX CBiTOBUX IPMHIUIIAX OXOPOHM Ta 3aXU-
CTy IIpaB i cBOOOJ, JIIOAMHY i TPOMAJISHIHA, € 3alIOPYKOIO YCIIIITHOTO PO3BUTKY
HalIOl JIep>KaBY, 3MILIHEHHA CIiBIpali 3 €BPOIEChKOI0 CIIJIBHOTOK, YTBEP-
IPKEHHA CTATyCy KpalHM Ha MDKHAPOJHIi apeHi. IMnieMeHTalisg TOJIOBHIX HOPM
OO 3aXJCTY IIPaB JIIOAVHM Y HalliOHa/IbHEe 3aKOHOJABCTBO CIIPMsE PO30ynoBi
INEMOKPATIYHOI, IIPAaBOBOI Ta COL}ia/IbHOI Iep>KaBY, BLOCKOHA/IEHHIO HAIIIO1 I1pa-
BOBOI CHCTEMM Ta IOJA/bIIOMY 1l PO3BUTKY Ha 3ara/lbHOEBPOIEICHKUX IIPUH-
LUIaX, 3MiIIHEHHIO IIPAaBOBUX MO3MUI[ill 0COOMCTOCTI B KpaiHi.

Amnani3 ocraHHix gocmimkenp i my6mikanin. Cepen HOCTiIHMKIB, sAKi
3ajiMa/nNCcsl BUBYEHHSAM IPOOIeMaTuKM iMIieMeHTallii Mi>KHapOJHUX CTaH-
JapTiB y HalliOHaJIbHO-TIIpaBOBe MO/e YKpaiHM, HeoOXiffHO HasBaTM TaKUX
y4eHux-npaBo3HaBliB, sk: I1.J. Pa6inosmy, B.A. JIpoBoukin, O.I. besma-
noBa, H.B. ®epina, II.M. benos, M.M. Ilaninyak, A.M. Konogii, JI.M. [lemko,
M.O. baitmypatos, A.JO. OmniitHuK Ta iHmi.

MeToI0 CTATTi € BUBYEHHS HANIPOOIeMHINX peaiil iHKopropaii Mix-
HapOJHMX HOPM i3 3aXMCTy IIpaB JIOAVHM Y HalliOHAJbHO-IIPABOBY CUCTEMY
YkpaiHu, BCTaHOB/IEHHA e(eKTUBHUX 3aC00iB QYHKI[IOHYBaHHS MD>XHAPOIHUX
CTaHJAPTIB y IPaBOBOMY IIOJIi YKpaiHW, ZOCTi/KeHHA BHY TPIllIHIX 3ac00iB mpa-
BOBOT'O 3aXJCTY IPaB i CBOOOJ JIIOAVHM SIK IPOIieCyanbHOI rapaHTil HallioHa/Ib-
HOTO CYZOYMHCTBA Ta II€PLIOYEPTrOBOrO CKIAHNMKA I[OJ0 3aXUCTY 0COOMCTOCTI.

Buxnag ocHoBHOTO Marepiamy. [lepir HiXk moyaTy Bceb6iYHO pO3KpUBaTH
TeMaTVKY HaBe[JeHOI CTaTTi, BU3HAYMMOCH 3 HOHATIIHMM allapaToM y 11iif poOoTi.
Mpu noropKkyemocsa 3 JyMKow HayKosLA B.A. JIboBO4YKiHa, KOTpUIA IIiJ BM3HA-
YEHHAM «IMIIEMEHTALIisl» PO3yMi€ [ep>KaBHO-BIafHY AiA/IbHICTb KOMIIETEHT-
HJIX OPTaHiB i3 BTi/IeHHA MDKHapOZHMX CTaHAAPTIB 3 IIpaB i CBOOO, IIOAVHNU Y
HallioHa/IbHe 3aKOHOJaBCTBO 32 JOTIOMOTOI0 CYKYITHOCTi TPaBOBMX 3aC00iB TUX
IIOJIO>KEeHb, 1[0 BUKJIa/ieHi B HOpMax MibkHapopHoro npasa [1]. Takox jgomart-
KOB€ T/IyMauy€HHA TaKOro TepMiHa HasBHE y C/IOBHMKY 3 MDKHAapOJHOTO IIpaBa,
KOTPMIT BU3HAYAE JIOTO AK (PaKTUUIHY peayizallild MDKHapOJHUX 3000B’s13aHb
Ha BHYTPILIHbOJEP)XaBHOMY PpiBHi, sIKa 3[iJICHIOETbCA LUIAXOM TpaHcdop-
Manii Mi>KHapOJHNUX IPAaBOBMX HOPM y HalliOHa/JbHE 3aKOHOHABCTBO [2]. Bci
BOHJ MAIOTh €JVIHY T'OJIOBHY PUCY, III0 HEOTHOPA30BO Oy/ie OKPeC/IoBaTHCS Y
11il po6OOTi, — Ile HAsBHICTD Y Jiep>KaBi JOCTaTHBOI Ki/IbKOCTI IIPaBOBUX 3ac06iB
Ta 3a/Iy4eHHsA MDKHAPOJHMX CTAHAAPTIB IO IIPaBOBOI CUCTEMI KPATHU IIJIAXOM
TpaHcpopMalii iX y HallioHa/IbHe 3aKOHOIABCTBO, 3aBSAKN YOMY HallBa>K/Iu-
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Billli IPMHLIMIIN i3 3aXMUCTY IIpaB JIIOAVHYU 3HANAYTh CBill BUAB Y BiIIOBIJHUX
HOPMAaTVMBHUX IIPUIMCAX JEP>KaBI.

[Tpobnema iMIuteMeHTal[il MDKHApOJHMX CTaHAAPTIB i3 3aXUCTy IpaB
JIIOVIHY € BarOMUM NMTAaHHAM, AKe HUHI CTOITh He NulIe Iepef YKpaiHolo, ajie
11 TIepey; BCiM EBPOIENICHKUM CIiBTOBApPUCTBOM 3aranoM. Po3poOuBIum focuTh
pO3Trajy>keHy CICTeMY HOPMaTVBHMX IIPUIICIB LI0/J0 OCHOBHMX IIPaB i cBO6Of
JIIONVIHY, M>)KHApOJHE IIPaBO He CTBOPWIIO [Ji€BOIO MEXaHi3My BIIPOBA/)KEHHA
LVIX HOPM y Hal[iOHa/IbHO-IIPABOBY CUCTEMY KPaiHM. Y IJbOMY IIOJIATAE «I1apa-
JOKC MDKHApOJHOIO IIpaBa», afpKe HAaABHUI PO3PUB MK IPaBOTBOPYICTIO i
IIpaBOpeaIi3alli€lo € CYTTEBUM YMHHUKOM, KU He JO3BOJIAE IIBUAKAMU TEM-
IaMM 3a/IyYUTH MDKHApOIHI CTaHAApTH 10 3aKOHOJAaBCTBA 6y;[b—511<0'1' nep>KaBI.
Henani 6inpiroro po3maxy HabyBae IIPaBOTBOPYMIL IIPOLIeC MIXKHAPOHIUX HIPU-
IIJCiB, 10 CTOCYIOTbCA PO3UIMPEHHA IIpaB JIIOAVHN; 3a OCTAHHI JeCATWIITTA
MDKHapOJHa CIIIbHOTA CTBOpU/IA IUMPOKUI IEepeliK MPUHLUINB i HOPM, AKi
CIIPsIMOBAHI Ha 3aXVICT HEBifl eMHVX ITpaB 0cOOY Ta 3MillHeHH il TPaBOBOTO CTa-
TYCy Ha MDKHapogHoMy Inpocrtopi. IIpoTe mpouec ynockoHaleHHA MexaHi3My
iMIIZIEMeHTaLli] X HOPM NPOXOAUTDH Ay>Ke IOBI/IbHO, X0Ya 1I€ € HAMIepIIM
CK/IaJJHVMKOM Ji/11 BTi/IEHHA MD>KHAPOJHMX IIPUIINCIB i3 3aXUCTY IIPaB TIOLUHN Y
KUTTA. Tak caMo JOCUTDb BaXK/IMBMM € aCIIEKT BIOCKOHAJIEHHA MeXaHi3My peati-
3aii MDKHaApOJHMX CTaHJAPTIB yCepeAHi HaljioHa/TbHOIO 3aKOHO/IaBCTBa, 10
CTyTye HeoOXiTHO0 YMOBOIO /i iX edekTUBHOI peanisanii y BHyTpinHbogep-
>KaBHOMY cepeposumi. Ha >xanp, srajaHi MeXaHi3MM iMIUleMeHTalil Hapasi
nepeOyBalOTh y 3aTsHKHOMY CTaHi, i Ije € po61eMoro K i YKpainy, Tak i s
BCbOTr0 €BPOMNENICHKOTO CIiBTOBAapMUCTBA /IS MOAANbIINX iHTeTpalifiHUX IIPO-
1eciB Mk kpaiHamy €spornelicbkoro Corosy.

BigmoBigHO [0 IIHOTO IOCTA€ MUTAHHA: YOMY MDKHApOJHI CTaHJApPTH y
cdepi 3aXuCTy mpaB TOANHYN He CIPOMOXXHI PyHKIioHyBaTH cami o co6i? Ie
MOACHIOETbCA TUM, 110 3araJlbHOBM3HAHI HOPMI MDDKHAapOJHOTIO IIpaBa 3a CBOIM
XapaKTepoM CIPUIIMAIOTbCA PABOBOIO CUCTEMOI0 OYIb-SAKOI iep>KaBy 3HATHO
[I0-iHIIOMY, 1€ i IPM3BOANUTD IO TOTO, IO peI/laMEeHTOBAHI MXKHAapOIHI HOpMU
BUCTYIAIOTh Oiblile HOpMaMM-IIPUHIVIIAMY, HDK HOPMaMU-pPery/ATOpaMu y
HalliOHa/IbHOMY 3aKOHOHABCTBi Kpainu. Tomy 1106 BOHV 3HAVIIIN CBill BUAB i
peasisanito y >KMTTi IpOMajisiH, TIOTPiOHO 3alIpoBaguTH JIi€Bi MeXaHi3MM iMIITe-
MEHTAaLlil TAKMX HOPM.

3 YIOCKOHA/IEHHAM MDKHAaPOIHO-TIPAaBOBYX 3B 13KiB Ta IOV PEHHAM ITI0-
OaisanitHux nporeciB cepen EBpoIENICbKOI CIIIIBHOTK BijOyBa€eThCs i TpaH-
copmanis BHYTPIlIHbOAEP>KAaBHOTO MpaBa. Tak, fAemani dacTimie mpocTexy-
€TbCA yHiBepcaisalis HOpM y Jep>kaBHO-TpaBoBilt cdepi. IlifTBepmKeHHAM
LIbOTO C/IYI'Y€ HAABHICTb 3aKPIIVIEHMX I10JIO)KEHD Y Hal[lOHA/IbHMX KOHCTUTYLIIAX
Pi3HUX Jiep>KaB, AKi peI/TaMEeHTYIOTh KOMIIIEKC Cy4aCHMUX HEBIJIY>KyBaHUX IIPU-
POIHUX TIPaB i CBOOOJ MIOMHY, i BUSHAHHSA TOTO, 110 MDKHAPOAHI IPUHLIAIIN i
HOpMU y cepi 3abe3redeHHs IpaB JIIOAVHY BUCTYNAIOTh IPiOPUTETHNUM CKIIaf-
HIKOM HalliOHa/bHOI NpaBoBOi cucrtemu. OKpiM LIbOTO, Yy Cy4acHMII Iepiof
3HAYHO PO3ILIVPIOETHCA OOCAT IPABOBUX 3aCO0iB 3aXNUCTY, ke Terep MOMDX
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HaIliOHa/IbHVMX MeXaHi3MiB 3aXMCTY 3 ABWIACS HOAATKOBA JIAHKA Y BUIIA/I MiX-
HapoAHOI IopucauKIii [3]. BcboMy 11bOMY crpusie aKTHBHA IPAaBOTBOPYA JIis/Ib-
HICTh MDKHapOJHMX OPraHiB, KOTpa CIPsAMOBaHa Ha PO3LIMPEHHSA OCHOBOIIO-
JIOKHUX TIpaB i cBoOox mouHN. SIK BijOMO, ITpaBOBi TapaHTil 3aXMCTy TaKMX
IIpaB 3aKpillyIeH] He JMIle HAalliOHa/IbHYM 3aKOHOABCTBOM KpalHy, a 11 YMCIIeH-
HJMM YHiBepCa/JIbHVMM Ta PerioHaIbHUMI MI>XKHAPOZHO-IIPAaBOBMMM JOKYMEH-
tamn [4, c. 152-198].

Jlo 4mcna yHiBepcalbHMX BXOJATH TaKi MDKHApOJHO-IIPABOBI aKTM, fK:
3arajibHa feKnapania npas moguan 1948 p., Mixnapopumit makt «IIpo rpoma-
IAHCBKI 1 OMITUYHI IpaBa» Ta «IIpo eKoHOMiYHi, collia/bHi Ta KY/IBTYPHI IIpaBa»,
npuitHATE 1966 p. (He cmip 3abyBaty mpo PakynIbTaTVBHI IPOTOKOMN [0 HMUX),
Crarytr OOH, [Jexnapania npo npuHUnmm MbKHapogHoro npasa 1970 p. CBoero
YEeprorw Ha IpyroMy piBHi 3HaXOJATbCA PerioHa/lbHI MKHAPOJHO-IIPABOBI JJOKY-
MEHTH, Jis AKMX ITOLIMPIOETC Ha OUIBIICTD JlepyKaB eBHOTO periony: KonseH-
151 PO 3aXMCT IPaB JIIOAVHM i OCHOBOIIONIOXHNUX cBOOOZ 1950 p. Ta MKHapORHi
perioHanbHi KoroBopyu, po3pobieHi B pamkax Pagy €sponu [5]. Ockinbku y it
HAYKOBIJ CTaTTi MU 30CepeNIN CBOIO YBary Ha 3araJlbHOBM3HAHMX MDKHAPOIHMUX
cTaHgaprax y cepi 3a0esredeHHs iep)KaBamit IIpaB i CBOOO IFOAVHY i rpoMajisi-
HJHA, TO aHaJIi3 BiMOBIZHMX MDKHAPOAHMX HOPM, AKi, Ha Halll IIOITIAL, CTAHOB-
1ATh QYHIAMEHTA/IbHY OCHOBY Y pO30y/0Bi IIPaBOBOI Ta IeMOKPATIYHOI IepKaBl,
Oyzie 371e01IbIIIOTO I'PYHTYBATUCS Ha YHiBepCATbHIX M>KHAPOHIX JOKyMEHTaX.

Y 3B’A3Ky i3 BMIIEHaBeleHNM IepeTiKOM MiXXHAPOJHO-IIPABOBUX JIOKY-
MEHTIB [TOCTAE HEOOXIHICTD JOCIKEHHS {00 IOPUANIHOI CUIM MDKHAPOT-
HMX HOPMaTMBHO-IIPAaBOBMX aKTiB Ta MOPAJKY iX 3aCTOCYBaHHA Ha TepUTOPil
YkpaiHu, ajke HEMUHYYUM € TBEPIKEHH:S 0araTbox y4eHNX IIPO IpAMY Ao
MDKHapO/IHO-TIPAaBOBMX HOPM. To)K, BCTAHOBMMO, fAKe i€papXiyHe MOIOKEHHS
BOHM 3aJ/IMAIOTh BiJJIIOBiZJHO /10 BHYTPIIIHbOJEP>KaBHOIO IIPaBa HAILIOI KPAIHNL.
HouinpHow € fymKa 3 nporo npusongy A.M. Komopis, Axuit cTBeppKye, 110
Oyzb-siKe IpaBoO iepapxiuHe 3a CBOEI0 IPUPOJOI0, IPUYOMY ISl iepapXiuHicTh
3pOCTa€ 1O Mipi J10r0 pO3BUTKY, a BiJIIOBiHO, i1 YCKIaJHEHHA Ti€l 4K iHILIOI
cuctemy mpasa [6]. TakuM 4MHOM, cIpoOyeEMO BM3HAYUTM IIPABOBi MificTaBM
3aCTOCYBaHHA MDKHApOJHMX JIOTOBOPIB, AKi PeIrlaMeHTYI0Th 3araJlbHOBM3HaHI
MDKHApOJHI CTaHZApTU y Trajnysi npas aoguHu. ToyHy BifIoBifb Ha mocrase
3alMTaHHA 3MOXKE HaJaTy HaM IONOXeHHA 4. 2 cT. 19 3Y «IIpo mixxHapopHi
moroBopu YKpainm» Bij 29 yepBH: 2004 poKy: «K1o Mib>KHapOgHMM JOTOBOPOM
Ykpainu, AKuii HabpaB YMHHOCTI B yCTAHOBJIEHOMY IIOPAJKY, BCTAHOBJIEHO iHIII
mpaBWIa, HOK Ti, 1110 epepbadeHi y BiITOBiTHOMY aKTi 3aKOHOJJaBCTBa YKpaiHM,
TO 3aCTOCOBYIOTHCS ITPaBI/Ia MDKHAPOZHOTO JOTOBOPY» [7]. Buxomsunm 3 1iporo,
6e33anepeyHuM € TON (akT, 0 MDKHAPOXHI JOroBopy, sKi parudikoBaHi B
YCTaHOBJIEHOMY NOPAJKY YKPaiHOI, MAalOTh BUITY OPUANYHY CUTy IIOPiBHAHO
3 IHIIMMM HOPMATHBHO-IIPABOBMMM aKTaMM HaIliOHAJIbHOTO 3aKOHOJABCTBA.
OpHak BaroMmM acIeKToOM € caMe Ipouenypa patudikamnii BifmoBiqHux Mix-
HapOJHMX JJOTOBOPIB Ta K/IIOYOBE MicIle, AKe B HboMy nocigae OcHOBHMIT 3aKOH
nep>xaBu. Tak, 114 OBHOI ACHOCTI KapTMHM 3ayBaKMMO Ha 4. 1 cT. 8 KoncTuTy-
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uii Ykpainn: «KoHcTutynia Ykpainu Ma€ HailBUILY IOPUAVYHY CUTy. 3AKOHU Ta
iHIIIi HOpPMaTVBHO-IIPABOBi aKTY MPUIIMalOThcA Ha 0cHOBi KoncTuTyii Ykpainn
i MoBMHHI BignosifaTy iii» Ta 4. 2 cT. 9 Koncturynii Ykpainn: « YKnaleHHA MiX-
HapOJHUX JOTOBOPIB, AKi cynepedarb KoHcTurywii Ykpainu, MOX/IuBe julle
nic/is BHeceHH: BignoBigHux 3miH o Koncturyuii Yxkpainu» [8]. To6To Hiskui
HOPMATMBHO-IIPABOBUII aKT HAI[iOHaJIbHOTO 3aKOHOJABCTBA a00 ITOJIO>KEHHS
MDKHapOJHOIO JOTOBOPY HE IOBMHHI CYIIEpEeYUTI TOJIOBHOMY 3aKOHY KpaiHu,
SAKUI Ma€ HaAVIBUILY IOPUINYHY CUITY B [iepyKaBi.

K MM MOXKEMO TIOOAYUTH 3 HABENEHOIO aHasli3y, YMHHI MDKHApOJHI [J0ro-
BOpY, SKi 6y BU3HaHI YKpalHOI YacTMHOIO ii HaIllOHAa/JbHOTO 3aKOHOJABCTBA
B YCTAHOBJIEHOMY IIOPSJIKY, Y i€papXi4yHilil CXOAVMHII HOPMaTUBHMUX JIOKYMEHTIB
IOCIfAIOTh ApyTe Micue, ofpasy micna Koncrurynii Ykpainu. I Bxe notiM y i
CUCTEMI PO3TAalIOBYIOTbCA YMHHI 3aKOH, a 3 HUMU — iHIII ITiI3aKOHHI HOPMATHB-
HO-TIPABOBi aKTK Ha1ol gep>kasy. Crlifi 3a3HAYNTY TAaKOXK Ha BiIMOBi/IHI Npo1ie-
nypi parudikarii MbKHapOZHO-IIPaBOBYX IOKYMEHTIB, Ji/IeThCs PO OYIb-AKMIT 3
BUJIiB HalaHH: 3TOM Ha 00OB SI3KOBICTD JyIsA YKpaiHM MIXKHAPOJIHOTO TOTOBOPY:
nignvcaHHs, paTudikariio, 3aTBepIyKeHH, IPUITHATTS Yy IpyefHaHHA. JInmre 3a
YMOBM JOTPVMAHHA HaJIEKHOI IPOLIEAYPH IX iHTerpaliii 0 Hal[iOHa/IbHOI IIPaBO-
BOI cycTeMy YKpaiHM BOHU MOXKYTb OyTH BU3HAHI YaCTMHOIO YKPaiHCHKOTO 3aKO-
HOJABCTBA Ta IOBHOIIHHO (DYHKI[IOHYBaTH Y IIPaBOBill cucTeMi KpaiHn.

3aIs1 MeT! JOCATHEHHS BCeOIYHOCTI IPaBOBOTO PETy/IIOBAHHSA CYCITIIBHUX
BiJIHOCUH Ta IIOCM/IEHHA IIPOLIECy €BPOiHTerpallil YKpainy y EBpONeichbKy CIib-
HOTY MM BMOKPEMIIM Ti MDKHApOJHO-IIPaBOBI IPUIINCH, BiJTIOBiHO [0 AKMUX
IIPUBEIEHHA Hal[iOHA/IbBHOTO 3aKOHO/IABCTBA Y BiJIIOBIIHICTD 10 HUX Ta BIPOBa-
IDKeHHs1 MeXaHi3MiB ix peasisanil mocifaoTh mepiiodeproBe Micie st posoy-
TOBM COLIiaJIbHO 30Pi€EHTOBAHOI KpaiHu. [lo iX uncia BXOAATh TaKi HOpMH, AK:

— IIpaBO Ha PiBHICTb YCiX Ilepe]; 3aKOHOM Ta IIpaBO HA PiBHUIT 3aXMCT
3aKOHY;

— IIpaBo Ha eeKTMBHE BiTHOB/ICHHS B IIPaBaX KOMIIETEHTHNM HaIliOHa/Ib-
HIUM CYZIOM y BUIIa[IKaX IOPYLIEHHS OCHOBHMX IIpaB, HajaHUX KoHcTUTYyLi€0
411 3aKOHOM;

— IIpaBO Ha CIIPaBeINBUIL CYJOBUI pO3IIAL;

— IIpaBO Ha IIPM3HAYEHHA IIOKapaHHA BUK/IIOYHO HA ITi[ICTaBi 3aKOHY.

3ocepenrMO Hally yBary Ha KO)KHOMY 3 Ilepe/liueHNX MpaB JTIOANHNA.

IIpaso Ha pisuicmyv ycix neped 3aKOHOM Ma NPA60 HA PiBHULL 3axucm
3aK0Hy 3aKpimieHe y cT. 7 3aranbHol [lexnapauii npas moanHu: «Yci n1opm €
PiBHMMMU IIepefi 3aKOHOM i MaloTh IIpaBo 0e3 YCAKUX BifIMiHHOCTelT Ha piBHMI
3aXMCT 3aKOHY» [9]. 3asHayeHa HOpMa IOK/IMKAHA yTBEPIKYBATH Y JAepKaBi
IPVHIUI BEPXOBEHCTBA IpaBa. Ko)keH NMOBMHEH BifIIOBijlaTy 3a MOpPYyLIEHHA
3aKOHY He3aJIeKHO Bijf JI0rO CTATyCy B [ep>KaBi, BIVIMBOBOCTI, MaTepia/IbHOrO
CTAHOBMUILA, NOMY/IAPHOCTI Ta iHmMMX ¢akropiB. Dbynb-XxTo € piBHMM mepen
3aKOHOM, IIPUTATHEHHs JI0 BiIMOBija/IbHOCTI 3a 10r0 MOpPYIIeHHS Ma€ OyTu B
MeXKax, nepen6a11eme 3aKOHOM, i Hifk iHakmIe. Tako)k 3a3HaUeHMIT Mi>KHAPOJ-
HUJI CTaHAAPT Iepenbdadae MpaBo MOAVHY Ha e(eKTUBHI 3aco0U I0pUANIHOTO
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3aXJICTy B HalliOHaJIbHOMY Oprasi 6e3 Oyppb-sfKol AucKpuMiHamii 3a pisHuUMM
Oo3HaKaMmu. TakuM 4MHOM, IiJ| VM C/IiJj pO3yMiTH, 11O B [lep>KaBi He IIOBMHHO
Oy Ty 06MeXxeHO IIpaBo 0coOY Ha 3BEPHEHHS 32 3aXMCTOM CBOIX IIPaB 3a TAKMMU
O3HAaKaMM: CTaTi, pacy, KOAbOPY WIKipy, MOBMU, PEIirii, MOMITUYHNX YU IHIINX
IIepeKOHAaHb, HAI[IOHAJIbHOTO YM COIia/IbHOTO ITOXOPKEHHA, HaJeXHOCTI [0
HalliOHa/IbHYX MEHIIVH, MallHOBOTO CTaHy, HApO/pKeHHs a0 3a iHIIOK O3Ha-
KO10. PO3ITIAHYTMII CTAaHZAPT IpaB JIIOAVHMA SABJISIE COO0I0 000B’A30K JlepKaBU
HOBa)XaTH i 3abe3IedyBaTy per/laMeHTOBaHe IIPaBo BCiM ocobaw, sKi mepebysa-
IOTDb Ha ii TepuTOpil i B MeXKax II IOpUCAMKILiI, BOHA IIOBMHHA YTPUMYBATUCA BiJ
OyIb-sKUX JVICKpUMIHALIIIHUX i/l CTOCOBHO OCOOMCTOCTI.

IIpaso Ha edpexmueHe 6i0HOBTIEHHA 6 NPABAX KOMNEMEHMHUM HAUIOHATb-
HUM CYOOM y 8UNAOKAX NOPYUIeHHS OCHOBHUX npas, HadaHux Koncmumyuyieio
4y 3aK0HOM, cPOpMy/IbOBaHe y CT. 8 3arajbpHOI Aekaapanil mpas moopnuu [9].
Knroyose Micnje y 3aKpinzieHOMy ITOJIO>KEHHI BiJBOAUTHCA HAILIOHAIbHUM CYJ0-
BJMM OpraHaM jiep>xau. Came Cy/iy IOK/IMKaHi yTBEPIKyBaTI Ta Peali3oByBaTh
HAJrO/IOBHiIl IIpaBa i CBOOOAM JIIOAVMHY i TPOMa/IsTHIHA, BOHY 0€3I10CepeIHbO ¥
CBOIV IPAaKTULIi BTI/IIOIOTH 3ara/IbHOBM3HAHI CTAaHAAPTY i3 3aXMCTY IIPaB JIIOSVHA
y >kuTTs1. Peasisariisi HaBeeHOro M>KHapOJHOTO CTAaHAPTY MOTPeOye HasIBHO-
CTi B JiepkaBi JOCTaTHbOrO 0OCATY NMPaBOBUX 3acO0iB Ta BIPOBA/KEHHA Jii€-
BJX M€XaHi3MiB 3aXJMCTy IIpaB JIIOAVHMA i POMa/IIH/HA B 0c00i HaIliOHaTbHOTO
CY[JOYMHCTBA, aJ[Ke TOTIOBHOIO METOIO 11i€] HOpMIU € «e(peKTVBHE BiJHOBIEHHA B
npaBax». Kpim Toro, Koncturynia Ykpainn nepenbadae MexaHisM 3BepHEHHS 3
3aXMCTOM IOPYIIEHKX IIPaB 10 MDKHAPOJHNX OPTaHiB Ta yCTaHOB, OJJHAaK HaBiTh
€BpONENChKOI0 CIIITIbHOTOI IMPIOPUTET HANAETbCA CaMe HalliOHAaJTbHUM 3aco-
6aM 3axXyCTy Ipas..

IIpaso Ha cnpasednusuti cy0osuti pozensaod nepenbadere cT. 10 3arampHol
fexmapanii npas moguHy: «Ko)kHa MrofMHa ... 111 BCTAaHOBJIEHHS OOIPYHTOBA-
HOCTI TIpefy sIBIeHOTO 111 KpMMiHaIbHOTO 0OBMHYBaYeHHsI Ma€ IPaBo Ha IMificTaBi
HIOBHOI piBHOCTI Ha Te, 1100 i crrpaBa Oya po3IJITHYTa IIACHO Ta 3 JOTPYMAaH-
HSM YCiX BYMOT CIIPaBeIIMBOCTI He3a/IKHMM Ta HeyIlepeKeHIM cynom» [9].
3HOB-TaKy TOTIOBHY POJIb TYT Bifjirpae cymouii opras. Lle it He [MBHO, OCKiIbKM
HIXTO IHIIMII He HaJiZIeHUil TaKUMMU IIpaBaMM, AK CY[OBi OpraHu Baaay 100
BUHECEHHA o6rpyHTOBaHMX pillleHb Ta IPUTATHEHHSA 0cobu [0 BifIIOBiga/IbHO-
cTi. [Ina peanisanii HaBeJEHOr0 M>KHAPOJHOTO CTaHJAPTY CJIifi HATOJIOCUTH Ha
HeOoOXiTHOCTI 3aIpoOBaf)KeHHs peasbHOI CaMOCTITHOCTI CymoBoOl Iriku Baagu
Ta 11 HeJOTOPKAHHOCTI 31 CTOPOHM IHIINX [ABOX TiNMOK. HesanexxHicTh cygoBoro
OpraHy € 3aIIOPYKOIO JI0r0 00’€KTMBHOCTI i HeylepekeHOCTi Y BUHECEHH] TUX
Yy {HIIMX pillleHb, AKi OPSAMO CTOCYIOTbCA Jomi moanHu. Crifi 3ayBaXUTH Ha
TOMY, 110 CT. 6 KoHBeH11ii Tpo 3aXyCT paB JIIOAVHMA i OCHOBOIIOIOXKHUX CBOOO]
peraMeHTye Iie X MOTI0KeHHS, aje mupie [5].

Buxopa4m 3 mpoBefeHOro JOCIIKEHH: 1[i€] HOPMU, HaBe#EeMO JIesAKi cTa-
TUCTUYHI OKa3HVKY 3 IIPUBOJY Hail61/IbIIOl KiTbKOCTI 3BepHEHDb 10 EBpoIIeli-
cbKoro cyny 3 npas mopuuu (gami €CITI) ocobamu 11100 iIXHBOTO IIOPYLIEHOTO
IIpaBa i BCTAaHOBMMO, fKe XX Micle Iocifiae YKpaiHa cepep iHIIMX KpaiH €BpONN.
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Amnanis cratuctuxku €CIUI pemoncrpye, mo Bucokumn [orosipaumm Cro-
poOHaMM HalldacTille MOpymyeTbcs came cT. 6 Konsenuii. IIpoananisyBasin
cratuctuky €CIUI mopo nopymens crareli Konpenii gep>xaBaMy-IijnmcaH-
TaMM, CyZi BU3HaB 18 977 nopyiens, 3 Akux 5 086 — mopyuieHH: npasa Ha CIpa-
Be[UIMBUIL CYH, 5 884 — HOpPYIIEHHS Y 3B’3Ky 3 HaJIMiPHOIO TPUBAJICTIO CYHO-
BOT'O POSINIAAY Ta 573 — HOpYILIEHHA 4Yepe3 HeBUMKOHAHHA CyJOBOIO PillleHHA.
JoBori 3pocTaroya TEHAEHIiS IPOCTIKOBYETbCS ILIOO0 3BEpPHEHHS 0COOaMu
y 3B’AI3Ky i3 NOPYLIEHHAM PO3YMHMX CTPOKiB PO3ITIAAY CIpaBu. Y «Tom-10»
kpaiH, mopo sakux ECIUI npotsarom 1959-2019 pp. 6y10 KOHCTaTOBaHO Haii-
6inpury KinbKicTb mopyeHs ct. 6 EKILJI, BXopaTh Taki fep>xasu: TypeuunHa —
3 224, Pociiicbka @epepania — 2 551, Itamia — 1 843, Ykpaina - 1 383, Pymy-
Hig - 1 329, Ilonbma — 989, Ipenia — 917, ®pannia — 749, bonrapia - 628 Ta
Yropmmna - 519 nopymenb. Y nbomMy peiTMHIY YKpaiHa mocifae 4-e micue.
Cepen 3aranbHOI KiTbKOCTI opy1IeHdb YkpaiHoto cT. 6 Konsennii (1 383) ECILI
BIM3HAB 572 NMOPYIIEHH:A YKPaiHCbKMMU Cy/laMI IIpaBa Ha CIIPaBe[IMBUIL CYT,
429 mopylleHHs - y 3B’A3KYy 3 HaJMipHOI0 TPUBATICTIO CY[JOBOTO PO3ITIALY,
37 mopyleHb — Yyepe3 HeBMKOHAHHA CyfoBUX pimreHsb [10]. Hyxde Hamm npu-
BeJleHa Jliarpama, y AKiil BCTaHOBJIEHMII BifICOTKOBUII CK/IAIHUK YKpalHu cepef,
iHmx kpain €Bpony, Hafic/aHi 3asABY AKUX 04iKyoTh posrmany y ECITI [11].

the Republic of Moldova
1050

1.7% 37 States.
1150 remaining
7800

12.6%

Russia
13850

Turkey
: 11750
19%
Ukraine

Total number of pending applications: 62,000

OcTaHHE TO/I0>KEHHS, Ke €, Ha HAIll IOTJIA/, BaXK/IMBOIO CK/Ia[JOBOIO YacTH-
HOIO JI/I1 HalliOHA/IbBHOTO 3aKOHOMABCTBA YKpAlHy, — i€ Npaso HA NPpusHaueHHs
NOKAPAHHS BUKTIIOUHO HA NIOCMABi 3aKOHY, 110 3aKpilUieHe y 1I. 2 cT. 11 3arab-
HOI JIeK/Iapaliil IIpaB JIOAUHMA, CT. 15 MDKHAPOJHOrO MMAKTY IIPO IPOMA/IAHCHKI
i momitiyHi npasa, ct. 7 Kousenuii 1950 p. 3rigHo 3 HUM Hisfka 0coba He MOXe
OyTu 3BMHYBadeHa 3a Oyab-sKe iHIIle [iTHH, AKIO BOHO He Iepef0adeHe BifIo-
BiJHMM 3aKOHOM. JI0 HaBeJeHOTO MI>KHApOJHOTIO CTAHAAPTY CIIiJ| BiJHECTU TOM
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MIPUHINIIL, AKUI BKa3Ye€, 1110 3aKOH He Ma€ 3BOPOTHOI Jii B Yaci, OKpiM BUIIJIKiB,
KOJIYI BOHY ITOM SIKIITYIOTb 200 CKaCOBYIOTD BiJITIOBiIa/IbHICTh OCOOM.

Orxe, 3a pesynbraTaMyu IIPOBENEHOTO aHAJII3y HaM BJJaJIOCh BCTAHOBUTU
HAJTOIOBHiII MDKHapOHI HOpMU, Ha AKi HOTPiOHO IepLUIOYeProBO 3BEPHYTH
yBary KepiBHUM OpraHaM BIafiy [jisl po30yZoBY IPaBOBOI i JeMOKPATUYHOI Jiep-
JKaBI, aJpKe AKILO IepeideHi HOpMI 3MOXKYTb 3HAWITU CBO€ BTiZIEHHA Yy Halli-
OHA/IbHOMY 3aKOHOJABCTBi, IIpM IIbOMY BpaxoBylounu crenydivyni cycminbHi
IIPAaBOBiJHOCKHY YKPaiHCbKOIO HApOAY, TO 1€ JO3BOMUTDH 3HAYHO PO3IUVMPUTH
00CAT IPaBOBUX 3aCO0IB 3aXUCTY 0COOM Ta CTBOPUTHU POSTANTY>KEHY CUCTEMY
M€XaHi3MiB 3aXMCTY NIPAB JIIOAVHA i TPOMaJAHNHA.

Hacnpaspi, eHTpanbHa ponb y 3abesnedeHHi IpaB i cBOOOJ MOIMHU
HaJIOXUTD JepyKaBi, OCKiNbKM 6araTo acIieKTiB 1I0/j0 TPABOBYUX 3aCO0IB 3aXNUCTY
Ta IX BIIPOBA/KEHHA Y HalllOHA/IbHY CUCTEMY HaJIEXKUTH [0 1l BHY TPIIHbOI KOM-
neteH1il. Came Jiep>kaBa BU3HAYa€ MOPSTOK 3abe3eueHHs] MDKHAPOIHUX CTaH-
HapTiB 3 mpaB i cBoOOA mofuHK. PeanbHa MOXX/IMBICTD 37i/ICHEHHSI OCHOBHUX
IIPaB JIIOAVMHY KOHKPETHOI 0C000I0 HacaMIlepell TapaHTYETLCA IOPUANIHUMMI
MexaHi3MaMy, KOTpi HasABHi y mepxasi. ko xpaiHa He mepenbadae y cBOil
IIPABOBill CUCTEMI BiITIOBIJHNX MeXaHi3MiB peai3allil HaflaHUX HEl IIPaB, per-
JTAMEHTOBAHOI IIPOLEAYPU 3aCTOCYBAHHA Ti€l YN iHIIOI HOPMMU, TO IX BTiI/IEHHA
y IPAKTUKY CTa€ HEMOXKIMBMUM. T0XK, He3Ba)Kal0uM Ha BCIO BIUIMBOBICTb MiX-
HAapOJHOI I0PUCAVKILil, MO)KHA KOHCTATyBaTy TOM (PAKT, 1[0 BUPILIaJIbHUI KPOK
0/I0 peanisallil HAABHMX MIDKHApOJHMX CTAHJAPTIB i3 3aXMCTy IIPaB TIOAVIHNI
3a/IMIIAETHCA 3a Eep)KaBOK Ta II BHYTPIIHIMM MeXaHisMamu 3a6e3ed4eHHs
TaKUX IIpaB. Sk CTBEPIKYIOTH iesiKi aBTOPH, € ABi OCHOBHI (popMM iMITIeMeHTa-
il MDKHapOIZHMX HOPM i cTaH[apTiB y IpaBoBe moje Kpainm [12]:

1. CrBOpeHHs, 3MiHa 4M BiMiHa HOpPMM HAIIiOHAJIbHOTO IIpaBa 3 METOI0
IIpMBENEHHA 11 y BiIMOBiIHICTD O HOPMM MIDKHAPOJHOIO IIpaBa.

2. CaHKIiOHYBaHH: JIepP>KaBOIO 3aCTOCYBaHH:A CaMIX Mi>KHapOJHO-IIPaBo-
BUX HOPM (TIpsAMa [ifl) I perynAuii BHyTpilIHbOAEep>KaBHUX CYCIIIIBHNX Bif-
HOCHH.

Takoxx crifi 3ayBa>kKUTM Ha poOJIi Cy[OBOI TiIIKM B/Iafiy LIOfIO peamisanii
MDKHapOIHMX CTaH/IAPTIiB y cepi IpaB MOMHY, SIKA HaTeIlep € HEOOL[iHEHOIO.
AmKe cyay MalOTh Be/lVKe 3HAYeHHs Y IUIAHI BCTAHOBJIEHHS PiBHA eeKTUB-
HOCT] IMIIZIEMEHTOBAHMX MIXKHAPOJHMX HOPM Ta BiZIIOBITHOCTI LIIX HOPM Halli-
OHa/IbHMM iHTepecaM YKpaiHu. Y CBOIil JiANbHOCTI CyiX YKpaiHu Bce YacTile
BYKOPMCTOBYIOTb HOPMM Mi>KHapofiHOro npaBa Ta pimeHHa €CIJL, mo cnpuse
rapMOHITHOMY BIIPOBAJPKE€HHIO MDKHAapOJHMX CTaHJAPTIB i3 3aXMUCTy IIpaB
JIIO{VIHY Y 3aKOHOZIAaBCTBO Hamloi fepxkaBu [13]. Taka 3arajibHOBM3HAHA MpaK-
TUKa Hal[IOHAJIbHUX CYJiB CIpUAE 3a1y4eHHI0 MDKHAPOJHMX CTaHJAPTIB 11010
OCHOBHIYIX ITpaB JIIOJVHM Ha IIEPBUHHNX CTAJisAX PO3IJIALY CIIpaBy OY/b-AKUMU
CY[IOBMMM IHCTAHILiAMM, IO 3a3[a/eTi[b BUKIIIOYAE IOPYIIEHHS IIPaB 0COOU
i HeoOXiffHOCTI 1 3BepHEHHS 0 MDKHAPOJHMX 3aXMCHUX OpraHiB. Baxmusum
ACIIEKTOM Y [Jif/IbHOCTI YKPAaIHCBKUX CYZiB € Te, IO 3acTocyBaHHsA KoHcTm-
Tynil Ykpaiun BinbyBaeTbcA 3 ypaxXyBaHHAM IPAKTUKM €BPOIENCHKOTO CYAY
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Ta HopM KonBennii 1950 p. Hespakarouy Ha HIMpOKe po3ranyKeHHA MiKHa-
POOHMX MeXaHi3MiB 3axucTy, y ToMy uncii i HaasBHicTs ECIUI mopno 3axucrty
npaB ocobu cepef EBPOIEIICBKOTO TOBAPUCTBA, MDKHAPOJIHA CIII/IbHOTA Heabu-
AKe 3HA4YE€HHA NPUJIIAE IPOLieCyalbH)M TapaHTiAM y HalliOHaJIbHOMY IIpaBi,
11 MDKHaApOJHI Cy[IOBi OpraHu He MOXYTb 3aMIHUTH Jiep>KaBHE CYLOYMHCTBO.
Taxuit IpUMHIUI 3HAXOAWUTD CBill BUAB Y MOX/INBOCTL 0cOOM 3BEpHYTUCH JIO
€CIUI nuure micns TOro, sIK BUYEPIIAaHO BCi HaI[iOHa/IbHI 3aco0uM MPaBOBOTO
saxucty [5]. Takoro nosuijiero EBporiericbke CIiBTOBAPMUCTBO 1iie Pa3 JOBOJUTD
BaroMy poJib iep>kaBH y 3a0e3NedeHHi 0CHOBOIIOTIOXKHUX IIpaB i cBo6of, ycepen-
VHi KpaiHu Ta BelVKe 3HaU4eHHs CyJOBOI Ti/IKM BlIajy, sika 6e3IocepeHbO pea-
nisye MDKHApOJHI CTaHJAPTU Yy CBOIN NPaBO3aCTOCOBHIN AiANbHOCTI. I3 11b0TO
BUIUIVBAE, IO CUCTEMA 3aXICTY IIpaB JIIOAVHY, 110 HepegdadeHa KonseHuiero
1950 p., BOTpUMY€ETbCA TPUHINITY CyOCcUAiapHOCTI (FOIOMiXHOI), KOTpa (QyHK-
L[iOHYE 3a YMOBM PO3IJIAZlY 3asAB/IE€HMX IIPAaBONIOPYIIEHb Y paMKaX HalliOHasIb-
HOTO CyJOYMHCTBA. 3aBJAKM LIbOMY BM3HA4a€TbCsA CYyTHICTh camoi KoHBeH1i],
KOTpa BCTAHOBJIIOE CYOCUIapHO-IIPAaBOBUII MeXaHi3M 3aXJCTy IIpaB JIOAVHY
€BpomnericbkuM cyzioM. Lle o3Havae, Mo 3aXyUCT NpaB i CBOOON, TIOAVHN HepLI
3a BCe IIOBVMHHI 3a0e31e4nTy Jlep>kaBHi OpraHy, a caMe HallioOHaJIbHi Cyfy, Bce-
6i4HO 3acTOCOBYI0UM HOpMM i MpyHIMIY KOHBEHII sIK IpiopuTeTHOI OCHOBU
CBOEI AisITBHOCTI.

Y Takomy pasi JOLIbHO 3a3HAYNTH Y Liill poOOTi, 110 ep>kaBa MOBCAKYAC
IIOBMHHA IiATPUMYBATH Ta 3MILHIOBATY aBTOPUTET CY[IOBOI T'iJIKM BIIaJU Cepex,
Hapopy. Ha >xajb, HUHIIIHA TeHJeHIis B IOMITUKO-TIPaBOBOMY IO chopMyBa-
JIacsl TAKUM YMHOM, 1[0 TOTITUKY, TIOCA/IOBIi, sIKi 3aiiMalOTh BUII 1A fep-
JKaBHOI B/IafiM, Ta B3araji Bce iHpopmariitHe ceperoBuie GopMye HOMUTKOBY
ZLYMKY B CYCIII/IBCTBI, 11J0 CYAY € BUHHMMU B ycix 6inax nep>xasu. Taki gyckpyumi-
HaLiliHi il MOXKYTb IIPMU3BECTU IO KOJIOCA/IbHUX HAC/TI[IKiB IIPaBOBOrO HirinisMy
cepefi Hace/IeHHsA Ta 3HAYHOTO 3HVDKEHHSA NOBipM 10 CY/IOBOI CMCTeMM YKPaiHM.
BignosigHo, moay He 6yAyTh po3yMiTi CyTHOCTI Ta HOTpeOu CyAy y Hep>kKaBi
IOTH, JOKM caMi He CTaHyTh y4acHMKaMyu nporiecy. OTxe, MOIiTHKaM IOTPiOGHO
HapelITi 3p03yMiTy, 110, PYITHYI0YM OAMVH 31 CKITaHUKIB (PyHIAMEHTY leMOKpa-
Tii, BOHM TVM CaMMM 3HMIIYIOTb BHYTPIlIHbOJEP>KaBHMII MEXaHi3M peaisalii
3aXJMCTY IpaB i CBOOOX /MOAVHY. 320X0Uyl0uM HEHABUCTD J10 «DeMiny», BOHU
PYVIHYIOTH IMIJIK B/IaZiyi, a He JIMIIe CYY.

BucnoBku. Criipaounch Ha Bce BUIIeHaBeeHe, MOXKHA 3pOOUTU BUCHO-
BOK, II]0 MDKHAapOJHe IpaBo y cdepi 3aX1CTy IpaB MOAVHY CIPABJISE BEMUKIIA
BIUIMB Ha BCIO NIPAaBOBY CUCTEMY YKpaiHy, IX iMIUIEMEHTallis B HalliOHa/lIbHE
3aKOHOZIAaBCTBO € 3aMOPYKOK [y po30yZOBM IIPaBOBOi Ta HEeMOKPATUYHOI
nepxasy. CaMe BioOpakeHHA TaKMX HOPM Yy Hal[iOHaJIbHO-TIpaBOBOMY ¢op-
MaTi JO3BOAUTDH 3MIIHUTU npaBocy6’€KTHiCTb iHgMBiZA BCepenMHi KpalHU Ta
3aIIpOBAJVTI PO3TATY>KEHY CUCTEMY 3aXVCTy OCHOBOIIOTIOKHMX IIPaB i CBOOO
MOfMHU. Y il CTaTTi Jli€BY iMIUIeMeHTalil0o QyHaMEeHTaJIbHUX IPUHIUIIB
MI>KHapOJHOTO IIpaBa i3 3aXMCTY IpaB JIIOAMHY MI 6a41MO Yepes TpaHcopma-
11i}0 MDKHaPOJHMX IIPUIINCIB CBITOBOI CIII/IbHOTY Y HalliOHA/IbHE 3aKOHOZABCTBO
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Ykpainu, 0 JO3BOMUTD IPUIIMATH BifITIOBiiHI HOPMAaTMBHO-IIPABOBI aKTH, fAKi
OymyTb CIIpsSIMOBaHi Ha BUKOHaHHs MDKHApOJHOI HOpMM IIpaBa i 3abe3medy-
BaTNCs eEeKTUBHUMM MeXaHi3MaMM peajiisalii B 0c06i KOMIIETEHTHMX Halio-
HaJ/IbHUX OpraHiB.
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Koniev I. Integration processes of international standards on the protection of human
rights in the national plane of Ukraine law system

Summary. The article is devoted to the analysis of generally accepted international stand-
ards for the protection of human rights and their role in building a democratic and law-governed
state. The article considers the issue of the mechanism of implementation of international norms
in the legal system of Ukraine. The level of readiness of national legal means to freely adopt inter-
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national standards for the protection of human rights and their implementation in the legislation
of Ukraine is analyzed. The European Court of Human Rights provides statistical information on
violated norms of international law and determines Ukraine’s place among European countries,
whose cases are most often considered by international jurisdiction. Particular attention is paid
to the study of problematic issues of the functioning of existing international norms in the field of
national legislation. The important role of the state and its internal mechanisms for the implemen-
tation and comprehensive provision of international standards in the political and legal environ-
ment of the country is determined. Fundamental international legal requirements are considered,
which are of paramount importance for the development of a socially-oriented state. The interna-
tional legal sources on protection of human rights and freedoms, their legal force and the order of
application in the territory of Ukraine are analyzed. Modern tendencies of development of inter-
national legal prescriptions and their implementation in the national system of law of Ukraine
through the corresponding specially created mechanisms of realization of the given provisions in
the national legislation of the state are opened. The leading position of domestic remedies in the
face of national courts and the support of the international community for appropriate procedural
guarantees in order to strengthen the position of state justice have been studied. The importance of
the judiciary in the field of law enforcement of international principles is considered. The current
situation of courts and the assertion of their authority among the people as an important compo-
nent for the implementation of the rule of law in the state is studied.

Key words: international legal acts, Constitution of Ukraine, legal force, procedural guar-
antees, judicial branch of power.
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YEPEJHMNYEHKO O. 10,

KaHAUAAT eKOHOMIYHIX HAYK, IOL[eHT,

npodecop Kadenpu Fo0Cyg0BOro po3crigyBaHH:A Ta IPABOBOro 3a0e3NMeYeHH:
OIepaTNBHO-CIYK00BOI AignpHOCTI Cry)KO6u 6e3nekn YkpaiHu

IHCTHTYTY miATOTOBKY FOpUANMYHNX Kafpis mia Cry:x6u 6e3nexkn YKpaiHu
HanjionanpbHOro I0puaMYHOro yHiBepcurery imeni fIpocnaBa Mygporo

KO3/10BA A. O,

KaHAMJAT eKOHOMIYHIX HayK,

cTapumii BUKnIagad Kagenpy TypusMy Ta OTeTbHOTO FOCIIOJapCcTBa
XapKiBChbKOro HalliOHATbHOTO YHiBEPCUTETY MiChKOIO TOCIIOJapCTBa
imeni O. M. beketoBa

AKTYAABHICTb 3MIH MI)XHAPOAHMX MPABOBUX
AKTIB Y COEPI TYPU3MY B YMOBAX CBITOBOI
KPU3U, LLLO BUKAMKAHA MAHAEMIEKD COVID-19,
TA HEAOMYLUEHHSA NPU LUbOMY MOPYLLUEHHA
NMPAB AHOAMHU

AHoranisa. Y cTarti JOCTiIKYIOTbCA MUTAHHA, AKi CTOCYIOTbCA JAOLITBHOCTI pO3poOKM
Ta 3aIpPOBAJKEeHH: TeOPEeTUKO-MEeTOfONOTIYHMX MiXOiB YIOCKOHANeHHA CUCTeMM IIPaBOBUX
aKTiB y cdepi MKHAPOZHOI TYPUCTUYHOI [iA/MBHOCTI B KOHTEKCTi HOBMX BMK/IMKIB Ta HOBUX
pU3MKiB MKHAPOHOTO piBHA. ABTOpaMM ITPOAaHa/Ii30BaHO CYYacCHUIT CTaH TYPUCTUYHOI raysi
B YMOBaX HOBUX BUK/IVKIB Ta PU3NKiB, HacaMIlepeli 3yMoB/ieHnmii cranaxom maugemii COVID-19.
Y crarti HaBeieHi OCHOBHI MDKHapOIHI HOPMAaTUBHO-TIPaBOBi aKTH Y Cepi TYPUCTIIHOI Aif/b-
HOCTI, @ TAKOXX OKpeMi HOpMaTVBHO-IIPABOBi aKTY HalliOHAIbHOTO 3aKOHOJABCTBA, 10 PETyII0-
I0Th BiTHOCVHY MiX Cy0 €KTaMI TYPUCTUYHOI ray3i epykaBy. by/o BCTaHOBJIEHO, O Y cydac-
HJX yMOBaX HafABHA MDKHApOJHA Ta HalliOHAa/bHA HOPMATMBHO-IIPaBoOBa 0asl, IO PETyIOITh
IIPaBOBITHOCHHM y cepi TYpUCTUYHOI JiANBbHOCTI, MOTPEOYIOTh YIOCKOHANIEHHA Ta KOPEry-
BaHHA. ABTOpaMM JOBOGUTBCA apTYMEHTOBaHa lyMKa I0I0 HEJOIYCTUMOCTI 3BO/IIKaHHA IIbOTO
IIPOLIECY, @ TAKOXK HEOOXiTHOCTI BUKOPYCTAHHSA B XOfi pO0OOTH 3 YIOCKOHAIEHHS MDKHAPOZHNUX
HOpPMaTMBHO-TIPAaBOBMX aKTiB HAayKOBMX METONiB, 3a/ly4eHH: M1 BUKOHAHHA Lii€l 3afjaui Hay-
KOBIIiB, (haxiBI[iB ramysi, IpaBHYUKiB-MDKHApPOJHNUKIB, IPEICTABHUKIB B/l TA OPTaHiB yIIpaB-
MiHHA. BamBo BpaxoByBaTy i IyMKY IPaKTHKiB, fAKi mpariolTs y cdepi Typusmy. Ocobnusy
yBary mpu 1poMy Tpeba 3BepHYTM Ha JOTPUMAHHA IIpaB i CBOOOJ NIOAMHMU AK OCHOBHOI IIiH-
HOCTI, HefIONYIeHHA AUCKpUMiHaLil 0cobu (MmopyHu) B Ipoleci po3poOKy Ta BIPOBA/KEHHs
HOBJX MDKHApOIHNUX 0e3IeKOBUX CTaHAAPTiB. ABTOPM BBA)KAIOTh, IO B TeNePilIHiil cuTyarii
1110 po6OTY C/1ii OpraHi3oByBaTy LIBUJKO, AKICHO, ajle BUBa)XeHO. BOHA IIOBMHHA IPYHTYBATHCA
Ha KOMIIIEKCHIli, CUCTEMHIVl OCHOBI, BpaX0OBYI0YM K JIOBOCTPOKOBI IIPOTHO3M PO3BUTKY Tajysi,
TaK i MOX/IMBI HOBI pUSMKM Ta BUK/IMKM, B TOMY YNCII TaKi, sIKi paHilie He 6paucs o yBaru abo
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BBaXXa/micsA ManoiiMoBipHuMu. Ha JymMKy aBTOpiB, ZOLIIbHUMY € MiIXOAM I[OfI0 BUKOPUCTAHHA
MOJIC/IIOBAHHA HAABHMX Ta MOX/IMBUX aJTOPUTMIB JiAIbHOCTI TYPUCTMYHOIO CEKTOPY €KOHO-
MiKI B YMOBax KpM30BMX ABUII Ta HAJ3BMYAHUX CUTYaLlill. Y XOfi JOCTifKEHHA aBTOPU HaMa-
Ta/icsl 3HAMTH Ta 3aIPONOHYBATH LILXY Peasisallil X 3aBJjaHb, HAZIATH HAYKOBO 0OIPyHTO-
BaHi MOJeIi 1A IPAKTUYHOIO BTIIEHHA.

KitouoBi cmoBa: TypusM, 6esiexa, Hebe3neka, pusuku y TypusMi, MDKHapOfHi CTaHAApTH,
MDKHApOJHi IPaBoBi aKTI, acopTy 6esnexy, ifenTugikania ocobm, cucreMa Oe3mexn, MiXHa-
POJHI IIPaBOBIHOCHHY, MDKHAPOJHI TYPUCTUYHI CTaHAAPTH, MDKHAPOJIHI KOHBEHIIII Ta yrofiu,
TYPUCTMYHA TaTy3b, TYPUCTUYHA Cepa, IpaBa MOLHM, 30POB Sl TOLVHNA.

ITocTanoBKa mpo6nemu. 3akoH Ykpainn «IIpo TypusM» Bu3HaYa€e TYypu3M
SIK TUMYaCOBUIT BUI3[, 0COOU 3 MICIIsl HOCTITHOTO MPOXKMBAHHS B 030POBYMX,
nisHaBa/JbHUX, IpodeciliHO-AMOBUX M iHIIMX LinAX 6e3 3/ilICHEHHS OIlIa-
YyBaHOI Ais/IbHOCTI B Micni nepebyBanns [1]. Bkasani Hopmu HarjioHa/lIbHOTO
3aKOHOJ]aBCTBA BYHUK/IN He caMi c06010, a IPYHTYIOTbCA Ha MPUHLNIAX MiK-
HapOJHOIO IpaBa Ta KpalMX 3pa3KaX MDKHapO#HUX cTaHjapris. [Ipusememo
OCHOBHI i3 HMX.

laaspkoro gexapaniero (1989 p.) 3a3HavaeThCs, IO TYPU3M CTaB ABUIIEM,
sKe YBIMIIIO B HaIlli IHi B IIOBCAK/IEHHE >KUTTA COTEHb Mi/IbJIOHIB JIIOfIe i ABJIAE
c06010 BUJ, IisZIPHOCTI, IO MA€ HAVMBAK/IMBIIIE 3HAYEHHS MJIA SKUTTS JIIOHEN
i cygdacHUX CyCHiZbCTB, ePETBOPMBIINCH Ha BX/INBY (HOPMY BUKOPUCTAHHS
Bi/IbHOTO 4acy okpeMux oci6 (TypucTiB) Ta OCHOBHMII 3aci6 MiXOcoOMCTiCHUX
3B’AI3KiB i O/ TMYHNX, EKOHOMIYHUX i KY/IbTYPHUX KOHTAKTIB, 1[0 CTA/IN HEOO-
XiTHMMM B pe3y/nbTarTi iHTepHalioHai3arii Bcix ceKTopiB KuTTs Hanii [10].

Y MaHinbcpkilt fexmapanii mo csitoBomy Typusmy (1980 p.) Typusm
BU3HAYAETHCA AK [iA/NIbHICTD, 110 Ma€ BE/IMKE 3HAYEHHA B XKUTTI HAPOAiB yepes3
Oe3Iocepe/Hiil BIVIMB Ha COLia/IbHY, KY/IbTYPHY, OCBITHIO Ta EKOHOMI4YHY cepu
JKUTTS ieprKaB i IXHIX MDKHapogHuX BifHOCHH [11].

TypucTtuyHa ramysp B OCTaHHi JlecATUpidYA 3a3Ha/lIa CTPIMKOTO PO3BUTKY
Ta € 11iKaBOIO He Ti/IbKM J/I TPOMaJiAH — CIIOKMBAYiB TYPUCTUYHOIO IIPOAYKTY,
a i1 714 iHBecTOpiB pisHOro piBHA. barato kpaiH, Takux Ak Icnanisg, Itanisa, €ru-
net, Yoproropis, Typeuunna, Tainany Ta 6arato iHmMX, B3araai OTPUMYBaIN
3HauHy yacTKy BBII Bix Typuctuunoi gisnbHocTi [11]. B Ykpaini, Ak kpaini 3i
3HAYHUM TYPUCTUYHMM IIOTEHIIia/IOM, OCTaHHIM YacOM TeX aKTMBHO PO3BU-
BaBCsA TYPUCTUYHII CEKTOP €KOHOMIKM, AKNI ITO3UTUBHO BIUIMBAB Ha IIpOLeC
03[JOPOBJIEHHA HAIliOHA/JIbHOI €KOHOMIiKM, PO3BMBaB MiXKHAapO[HiI BiZHOCHHIU,
«IIpalll0BaB Ha IMIJK JeprKaBu».

Arne edekTMBHICTD [is/IBHOCTI TYPUCTUYHUX YCTAHOB, y TOMY YMCIi
BiTUM3HAHMX, 6AaraTo B YOMY 3YMOBJ/ICHa CEpPEeNOBUILEM JI0ro PYHKI[iOHYBaHHS,
BIUIVIBOM 30BHIIIIHIX Ta BHYTpilIHiX ¢rakTOpiB. Hanpukiaz, Ha po3BUTOK Typuc-
TUYHUX YCTAHOB BIUIMBAIOTb TaKi HETaTMBHI UMHHUKM, K HecTabibHA coli-
aJIbHO-TIOMTITVYHA 1 piHAHCOBO-eKOHOMiUHa CUTYyallisl B KpaiHi; HEJIOCKOHATICTb
(mporanuHM) 3aKOHOJABCTBA SIK HAI[iOHA/IbHOTO, TaK i MKHAPOJHOTO; KpUMiHa-
ni3alisg CycmizibCTBa Ta KOPYIILiA; MaJiHHA KyIiBeIbHOI CIPOMOYKHOCTI Ta iHIIe.
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BopHoyac Hay6inbIIOTO yAapy TYpUCTUYHOI ranysi 6y/Io 3aBjaHO B MUHY-
nomy poui 3 noyarkoM nanpeMmii COVID-19, sAxa cBo€rw 4eproo npusBena He
TUIBKM 10 PiHAHCOBO-€KOHOMIYHOI KpM3H, a J «OTO/INIa» HMU3KY iHIINX Ipo-
6nem. Tak, 3a anumu BeecBiTHBOI Typuctuynoi opranizanii OOH (UNWTO),
B pe3ynbTaTi IbOrO IIPOTHO3YETbCA CKOpO4YeHH:A cBiToBOro BBII Ha 2 Tpunb-
iionn ponapis CIIA [12]. JIvme 3a 9 micanis 2020 poky, 3a ganumu UNWTO,
Kpainu cBiTy npuiHAau Ha 900 M/IH MeHIIIe TYPUCTIB IOPiBHAHO 3 AaHA/IOTIYHUM
nepiogom 2019 poky [12].

HaykoBi Ta mpakTm4Hi HBOCTiKE€HHA CBifl4aTh, IO PO3BUTKY TYPUSMY
CHIPUAIOTH Pi3HOMaHITHI aKTOPY, OCHOBHUMM 3 SIKMX € KOHKYpeHIis, iHdop-
MalliifHi TeXHOJIOTii, MO>K/TMBOCTI IIepeBi3HUKIB, MOOITbHICT HaCeTIEHHS, SIKICTh
TYPOIIEPATOPChKIUX IOCYT, IIO/IITUYHI i COLlia/IbHi YMHHUKY 1 T. iH.

bes Bcakoro cymuiBy, Typusm — Ije Mi>KHapOJHe ABUIIE Ta, OKPiM €KO-
HOMIYHUX INUTaHb, Ha PO3BUTOK cdepyu TypusMy Bce Oinblile BIIMBAOTH
MIXKHapOJHi, MDKAEep>KaBHi BijHOCMHM. Maike BCi TYpUCTUYHO PO3BUHYTI
KpaiHM BXOJATH O MIXHAPOJHOIO TYPUCTUYHOTO PUHKY. BogHodac pos-
IO TYPUCTUYHUX ITIOTOKIB 31/ICHIOETHCA HEPIBHOMIPHO, TOMY 1110 Ha Iie
BIUIMBAIOTh TaKi YMHHUKM, SIK PiBeHb COLia/JIbHOTO, MOMITUYHOTO (fomep-
JKaHHS IpaB i cBO6OJ, NMPMHUUIIB AeMOKpaTii), eEKOHOMIYHOTO PO3BUTKY
KpaiH, HaABHICTb a60 BifgcyTHiCTb KOHQMIKTIB (y TOMY 4Mcii BilicCbKOBMX),
CTaH eKosorii Ta J[OBKi/mIA, caHiTapHO-emifiemionoriyHuit piBeHp 3abe3-
IeYeHHs HaceleHHA i T. iH. [ly’ke BaX/IMBUMMU YMHHMKAMU € i 6e3IeKOBi
nurtaHeAa. Sk pesynbrar, y cdepi MbKHapOZHOTO TypusMy HasBHA KOPCTKA
KOHKYPEHIifl, Ka iHKOAM NPOTUPIYUTh HOPMAM HalliOHAJIbHOIO i MiXKHa-
PO/IHOTO 3aKOHOJABCTBA.

Y mpoueci po3BUTKY TypusMy, ocobnuso B XX cropiudi, Oyna cTBopeHa
He Ti/IbK!U Cy4YacHa MaTepia/jbHa-TeXHi4Ha, PiHAHCOBO-EKOHOMIYHa, IOTiCTUYHA
6a3y, a 11 BinbygoBaHa cucTeMa IPaBOBYX B3a€MIH MDXK Cy0 €KTaMy TypUCTIY-
HOI fiAnbHOCTI. CTBOpEHI Iep>KaBHI Ta MKJep>KaBHUMM iIHCTUTYLLL, [JiA/IbHICTD
AKUX I'PYHTYIOTbCSA Ha MDKHApOJHMX HOPMAaTMBHO-NIIPABOBUX aKTaX, fAKi TexX
Oy/u HanpanboBaHi MDKHapOJHOIO CIIIBHOTOI B OCTAHHI IECATUIITTA MUHY-
JIOTO CTOJIITTS.

AJle HaTelep CUTYyallis KapAMHa/IbHO 3MiHMIacs. Ha cydacHy conianbHo-e-
KOHOMIYHY Ta IOTITMYHY CUTYALil0 y CBiTi BIUIMBa€ 6araTo HeraTMBHUX YMH-
HUKIB, 3 ABWINCS HOBi PM3MKN, AKi MalOTb BPaXOBYBATVCh i B TYPUCTUIHOMY
6i3Heci. SIk y>ke 3rajjyBasocs Bullle, HaitOi/IpIn HeOe3NeYHNMM i PyiiHIBHUMY i3
VX PU3KKIB € IPUPOAHI KaTaK/Ii3Mu, emifeMil Ta aHaeMil, poib AKUX paHille
He 3aBXX/IM OLiHIOBajIacsA 00 €KTUBHO.

besnepeyHnM € Te, 110 KI0YOBOK (iryporo y cucTeMi TypusMy NOBUHEH
BUCTYIIATV CaMe TYPUCT (JTIOfjMHA, 0c00a, TPOMaJIAHNH) i TOMY 6e3IeKa Typusmy
€ BOX/IVBIIINM 3aBIaHHAM He JMIIe I Cy0 €KTiB TYPUCTUYHOTO CEKTOPY, a
M 1 ypAniB KpaiH. bepydm mo yBarm TiCHY CBiTOBY MDKHApO[HY Koollepa-
1[if0, BUCOKY MOOIIBHICTD JIIOEN, CIIif KOHCTaTyBaTH, 10 6e31eKOoBi MMTaHHA
BUXOJATD 32 paMKJ HaIliOHa/IbHUX NPOOJIeM i CTAaloTh MMTAHHAMU MDKHApOJ-
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HOTO piBHA. fIK HaCTiOK, Y Cy4aCHOMY CBiTi HaJi IUTaHHAMU Oe3IeKN Typu3My
IIOBMHHI 1 IPalIOI0Th BIIIOBiIHI MDKHAPOJHI OpraHisariii.

MixxHapopHi opraHisanii — 1je 06’€THaHHs [iep>XKaBHMUX i HAI[lOHa/IbBHUX
opraHisallill HEYpALOBOIO XapaKTepy, CTBOPEHUX I NOCATHEHHsA 3araJlbHUX
ninert y neBHiit cdepi moacbkoi AisnbHOCTI (Y cdepax MOTITUKY, eKOHOMIKH,
COIIia/IbHOTO i KY/IBTYPHOIO >KMUTTS, TYpU3My Ta iH.). MibkHaponHi opraHisa-
il BUCTYIAIOTh K OfHA 3 BOXIMBUX i HalledekTuBHimmx popm bararocro-
POHHBOTO CHIBPOOITHUIITBA MDK Jep)KaBamiu, IO € iXx wieHamu. Hait6imbin
BimoMmmu i3 Hux €: Opranizania O6’egnanux Hamiit, BcecBiTaa Typuctmana
opranizanii OOH (UNWTO), MixunapogHa opraniszamis mpami, BcecBiTHs
oprasisalis 0XopoHM 3710poB’s, BcecBiTHs TOproBenpHa oprasisanis, MixHa-
PpOZiHa oprasisalisg UMBiAbHOI aBialiil, Mi>kKHapo/iHa MOpCbKa Oprasisanis Ta iu.,
AKI KOPUCTYIOTbCA BCIM CIIEKTPOM IHCTPYMEHTApIIO I pEry/li0BaHHA MiXKHa-
PORHOI TYPUCTUYHOI AiAMbHOCT] [3].

Hna perymoBaHHA MIDKHAapOMHOI TYPUCTUYHOI JisA/JIbHOCTI MiXXHapojHa
CIIIZTPHOTA PO3pOOMIIa MeBHI IHCTPYMEHTM — Iie MPaBOBi aKTH, CHIPsIMOBaHi Ha
YCTaHOB/IEHHA BU3HAYEHOTO IOPANIKY, HOPM, IIpaByUJI, IPUHINIIB 1 MiZXOMAIB y
3mijicHeHHI TypucTn4HOI AismpHOCTI [3]. Came 3a OIOMOrol0 HUX 3[ilICHIO-
€TbCSI MDKHAPOJIHE PETyTIOBaHHSA BifJHOCUH y TYPUCTUYHIN cdepi.

MixXHapogHe PeryIoBaHHA — I MDKHAPOJIHA CHCTeMa BIUIVBY i KOMIIZIEKC
3ax0fiB, Halli/leHNX Ha eeKTVBHE yIpaB/IiHHA NIeBHUM BUJOM MDKHAapOIHOI
mistbHOCTI (HifTprMKa cTabiIbHOCTI, ii 3MiHa, BIOPAAKYBaHHS) Bi/JIIOBITHO 1O
BM3HAYEHNX MDKHAPOAHNX NIPVHINIIB, HOPM i cTaHzapTis [3].

Amnaris ocTaHHIX JoCTiKeHb i my6mikamniit. B ykpaiHcbkoMy HaykoBOMY
CepefIOBMIII OCTIKEHHA I[Of0 NMPOoOeM PO3BUTKY TYpU3My HabyIM aKTya-
nmizanii B ocraHHi gecAatmnitTs. Llpomy cnipusiiu Taki akropuy, sk nibepaniza-
1Iis Iifl 9ac nepeTMHAHHA KOPAOHIB MK KpaiHamy, a caMme iX «BifKpuUTTA» ab0
CIIPOLIEHHSA Bi3OBUX IIPOLEAYP. Y Lieil XKe Iepiof] Iovyanacs MiTOTOBKa pi3HOTO
PiBHA CIleialiCTiB y rajysi Typusmy Ta TOTEIbHOIO rocnogapcrsa. Curyamisa
Ha TYPUCTUYHOMY PMHKY ZOCUTb TPUBAINII Yac Oy/la BiTHOCHO CcTabilbHOKO B
IUIaHI pUBUKIB Ta «POpCc-MaKopiB», TOMY OCOOIMBY yBary sIK BiTYM3HAHI, TaK
i iIHO3eMHI HayKOBIIi IPUALIAIM BUBYEHHIO Ta aHA/Ii3y CTaHy PO3BUTKY TypuUC-
TUYHOI rajysi, IpoOIeMHUM NUTAHHAM PO3PAXYHKY BAPTOCTI TYPUCTUYHOTO
IPOAYKTY, IPOTHO3YBAHHIO TYPUCTUYHNX IIOTOKIB, IIP06/IeM PO3BUTKY TOTe/Ib-
HOTO CEKTOPY Ta TYPUCTUYHOI oricTuKy. [InTaHHAM 6e3nexn Typusmy, Mi>KHa-
POIHNM BiTHOIIEHHAM Y cepi Typu3aMy Texx 0y/1o PUCBSIYEHO eBHY KilbKicTh
HayKOBMX JOC/Ii/>KeHb, aJie BOHY He Oy/IN Y HayKOBLIiB y IpiopuTeTi. MeTommaHi
Ta IPaKTU4HI AaCIIeKTU BUIEHABEJEHUX HANPAMIB TYpU3MY POSINIANAIOTHCA
y mpalsx Takux ydeHux, sk H. Tamma, O. 3anocko, H. Kopx, I. Mapkina [5],
L. ITncapescokmii, C. MivypiH Ta iHmIi.

Ha namry gymKy, 6i1bIIicTh BIiTYM3HSAHNMX aBTOPIB 30CEPEIKYIOTh CBOIO
yBary Ha BUCBIT/IIOBaHHI CaMe eKOHOMIYHOI Ta OpraHi3aliiiHOI CK/IaloBOI YaCTUH
RisTIBHOCTI TYPUCTUYHUX YCTAHOB, a TEOPETUIHMM aclleKTaM Oe3reyHoro QyHkK-
L[iOHYBaHHA TYPUCTUYHOI ranysi, 0 IPYHTYIOTbCA Ha HOpMaX MDKHapOJHUX
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IIPaBOBMX aKTiB, IPUAIIAETHCA HE JOCUTD yBaru. binbuiicTh BITYM3HAHNX y4e-
HUX, 1O CIIellia/Ti3yI0ThCsl Ha BUBYEHHI pobieM TypucTudHOi cepn, y cBOix
IpalAX He HABOJATD YiTKOTO BU3HAYEHH Oe3IIeKV TYPU3MY, He YaCTO BAAIOTHCS
J10 BUBYEHHS IPO6/IEM is/IbBHOCTI TYpUCTUYHOI chepu came Kpi3b IpU3My Mix-
HapOJHOI TPaBOBOI 6a3u.

BopHouac y 3apy0ikHiil Haylli € JOCUTb IPYHTOBHI TeOpeTNYHi y3araib-
HEeHHS I[OJI0 3MICTY Ta CTPYKTYpM KaTeropil «0esIexa TypusMy», «MiXKHapoJ-
HUX CTaHJAPTIB JIANbHOCTI TYPUCTUYHOIL raaysi», 110 3aKpillsIeHi B MiXKHa-
POJHUX NPAaBOBUX aKTaX. TaK, y IIbOMy KOHTEKCTi BapTO 3rajjaTy Ipalli TaKux
y4eHux, sk 1. Kosapi [6], 1. Mancenp, A. [Tisam [7], K. imani Ta in.

OnHak, He3Ba)Kal0uy Ha HAABHICTD IIEBHMX HAIIPAI[IOBAaHb y 3apyOiKHilT Ta
BiTYM3HAHIN HayIli, BCe X TaKy HaTemep He cGOpMOBaHi UiTKi Ta 3po3yMiri s
IPaKTMKIB Ta CHOXXMBAYiB TYPUCTUYHOTO NMPOAYKTY MiJXOAU JO TPaKTyBaHHA
Ta MeXaHi3MiB BUpillleHHS HaBefleHUX IpoOneM (QYHKIIOHYBaHHA TYpU3MY.
Hemae 4iTKOro Ta 3p0o3yMmizioro ajropurtmy piii, 110 IPYHTYETbCA Ha HOpMax
Cy4acHMX MDKHApOJHMX Ta HalliOHaJbHUX IPAaBOBUX aKTIiB, Y TOMY YKCII 1
yepes IX HeTOCKOHAJIICTh Y Cy4acHUX yMOBaX.

3a3Ha4yeHi HaIpAMI HAyKOBUX IIONIYKiB, Ha HAIIl MOIIAM, € aKTya/IbHUMMU
i motrpebyloTh 0CcO6NMMBOI yBaru 3 60Ky HaykoBLiB. Came 1ie i 3yMOBUIO BUOIp
TeMI Ta BU3HAUEHHS MeTHU i 3aBJjaHb MOCITiI>KEeHHS.

®opmyBanHsA el crarTi. MeTa cTaTTi — HamificTaBi aHATI3y JAHUX 1[OJ0
PO3BUTKY KPU3OBIUX SIBUILL, 3yMOBJIeHNX naHfieMieto COVID-19, pospobxka npo-
no3unin (migxoniB) mozmo GoOpMyBaHHA CUCTEMM YAOCKOHAJIEHHSA IPaBOBUX
aKkTiB y cdepi MKHApPOLHOIO TYpU3MYy SIK OCHOBHMX YMOB IiIBUIIIEHHS KOH-
KYPEHTOCIIPOMOXXHOCTI TYPUCTUYHOI T'a/ly3i Ta HEONYILIEHHA MOPYIIEHb IIPU
11bOMY 6a30BUX IIpaB i CBOOON MIOAVHNA.

Buknag ocHOBHOro Matepiany. 3HauHe HifiBMIeHHA MOOiIbHOCTI Hace-
JIeHHS, TIOCTiiHe PO3INVIPEHHSA MDKHapOJHOTO TYPUCTUYHOrO OoOMiHY, oco-
0/1MBO B OCTaHHI IeCATWIITTA, IPU3BEIO JO HEOOXITHOCTI i10r0 YHOPMYyBaHHS
Ta PETYI0BAHHA B TOMY YMCIIi 33 JOIIOMOT0X0 M>KHApOJHMX HOPMaTHUBHO-IIpa-
BOBMX aKTiB. TypuctudHi 0OMiHy, OB’ A3aHi 3 IEPETVHOM Jep>KaBHNUX KOPHO-
HiB, IPUCYTHICTIO TYPUCTIB Ha TEPUTOPIl IHO3EMHOI KpaiHM i MOPAMIOK Iepecy-
BaHHA KpaiHolo, 3 OITIAMy Ha yHi(iKOBaHWII MifIXil, TOBMHHI Pery/IoBaTi HOpMI
MbKHapopHoro mpasa [11].

CpiTOBa cCIi/IbHOTA HaIlpall0Bajia NE€BHY KiJIbKiCTb HOPM Ta INPaBUI Y
cdepi TypucTMYHOr0 OOMiHY, SIKi I'PYHTYIOTbCS Ha 3a0e3leueHHi IPUHINIIIB
HOBAaru 0 JIOMHY, 1i MiHOCTI, IpaB i cBOOOJ, MIOBAry 0 PeiriiHuX I[iHHOC-
Tell 1 T. iH. fIK HaC/igoK, MOXKHA KOHCTATyBaTH, 1110 B pe3y/IbTaTi BUHUK IHCTHI-
TYT MDKHaAPOJZHOTO TYPUCTUMYHOIO IIpaBa, HallpaljbOBaHO Ta CUCTEMATU30BAHO
CUCTEMY MDKHAPOIHUX TYPUCTUYHMUX CTaHAAPTIB.

[HCTUTYT MDKHapOZHOrO TYPUCTUYHOTO IpaBa — Ije Habip NpUHINIIB
i HopM (cTaHAaApTIiB), IO PETYIIITh His/IBHICTD iep)KaB y cdepi Typusmy Ta
MDKHApOJHMX IIOJOPOKENl 3 METOIO 3a/J0BOJIEHHSA IIMPOKOIrO Kojla Ky/IbTYPHUX
i nyxoBHMX noTpeb ocobucrocTi [3].



o MixHapoyHe IIpaBo NpaB NOAVHU 81

HaaBni cranmapty, 1m0 MICTATbCA Y HOPMAaX MDKHApPOJHOIO TYypPUCTUY-
HOTO IIpaBa, Halli/ieHi Ha 3a0e3medYeHHs eeKTUBHOI CIiBIpalli lepkaB y cdepi
TYpU3MY, 3MillHEHHSI B3a€EMHOI 3alliKaB/IeHOCTI IX PO3BUTKY Y Cy0 €KTiB Typuc-
TUYHOrO OOMiHy. BilbIIicTh LMX HOPMAaTMBHO-IIPAaBOBMX AKTIiB i CTaHAapTiB
Oy/10 IpUITHATO Ha MDKHAPOJHUX TYPUCTUIHNUX KOH(DEPEHIisAX 1 3ycTpiyax Ha
OCHOBI peasIii Ta 3BMYAIB, AKi icCHyBau B epiofn ix 00roBOpeHHs i MpUITHATTA.

TakuM 4MHOM, MDKHApOZHO-IIPAaBOBE PETyII0OBaHHA TYPU3MY i Typuc-
TUYHUX IIOC/IYT IPYHTYETHCA Ha MDKHAPOJHUX JJOTOBOPaX i MDKHAPOJHMX 3BY-
4asAx, a TAaKOXK aKTax CIellia/li3oBaHNX MDKHApOAHMX opraHisanii. [onoBHOW0O
i3 Hux € BcecBitHa TypuctnyHa opranisanii OOH (UNWTO). OcHoBHMMY 3
MDKHapOIZHMX HOPMATVBHO-IIPAaBOBUX aKTiB y cdepi Typusmy € MiKHapopHi
KOHBEHIIiI AK OJVH 3 BUJIB JOTOBOPiB. BOHM BCTaHOBIIOIOTDH B3a€MHI IIpaBa i1
000B’A3KM Jiep>KaB Y MeBHill cdepi mopchKoi AisnbHOCTI [9].

3a yac [iAmbHOCTI Mi>KHAPOJHMX OpraHisalliii, a Ije pyra ojyoB1Ha MIHY-
JIoTO CTOpivysA, Oy/Ia NpMITHATA HM3KA HANBAX/IMBIINX JOKYMEHTIB 3 MMUTAaHb
TypusMy. OCHOBHI 3 HUX Ie:

— 3araibHa pesomonis pumcbkol koHpepenuii OOH no mixHapopHOMY
TypusMy i mogopoxxam, 1963 p.;

— 3aBepanbHnit akT Pajgu 6esneku i cniBnparni B €spori, 1975 p.;

— ManinbcpKa ieKnapanis mo ceitobomy Typusmy, 1980 p.;

— JoxymenT Akamynbko BeeciTHboi Pajgu 3 Typusmy 1982 p.;

— Xapria Typusmy i ii posgin «Kogekc typusmy» 1985 p.;

— Jaaspka fexmapanis no Typusmy, 1989 p.;

— OcakcbKa JieKnapalid o Typusmy, 1994 p.;

— Imo6anpHMil eTMYHMIT KOZIeKC Typusmy, 1999 p.;

— OcakcpKa fieknapanis tucssonirrs, 2001 p. [11].

B VYkpaium 6inpuiicth i3 BUIeBKa3aHMX HOPMATVBHO-IIPABOBMX aKTiB
parudikoBaHo, TOOTO NpaBOBa OCHOBAa MIKHAapORHOTO CIIBpOOITHMIITBA B
ramysi TypusMy 6a3yeTbcsi Ha MDKHApOZHMX AOTOBOPAX, HOPMU SKUX TpaH-
copMOBaHO /10 Hal[iOHA/BHOTO 3aKOHOAABCTBA. Hama nepkaBa Oepe y4acTb
Y BiAZBHOCTI MDKHAPOSHMX TYPUCTUYHMX OpraHisallill BifITIOBIHO 0 MiXKHa-
POZIHO-IIPaBOBMX 3000B’s13aHb Ta CTaTYTHMUX JOKYMEHTIB Bi/JIOBiHMX OpraHi-
3aniil. Y4acTb YKpaiHM B MDKHApOJHMX yTOfiaX HOIOBHIOIOTDH iI HaljiOHa/JIbHE
3aKOHOZIaBCTBO, MDKHApPOAHi oroBopu Ta yrogu [11].

BaxnuBy ponb y permameHTanii AisnbHOCTI TypusMy Bimirpae «Kopekc
typucta». [locunarounce Ha cT. XIII BKa3aHOTo KOJEKCY, TYPUCTU MAalOTh IIPaBO
Ha BIIbBHMI JOCTYTI yCepeIMHi i 3a MeXKaMy CBOIX KpalH [J0 MiCIlb i OKpeMuX paio-
HiB TYpUCTUYHOTO iHTepecy i 3 ypaXyBaHHAM HasBHUX IIPABIJI Ta OOMEXeHb Ha
Bi/IbHe IIepeCcyBaHHs B MiCLIIX TPAH3UTY 11 TUMYAcoBOro rnepebysanus [10].

Y nux ke MicIAX TYpUCTY IIOBMHHI MaTy IIPaBoO Ha:

1) o6’ekTMBHY iH(pOpMaIifo PO YMOBY ¥ MOXK/IMBOCTI IX IOI3/OK i mepe-
OyBaHHS;

2) ocobucty Oesreky i 6esneky IXHbOrO MajiHa, @ TAKOXK Ha 3aXMCT CBOIX
Ipas;
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3) BifmOBigHY cycHinbHY ririeHy, egeKTUBHI 3aX0fM IIOAO 3amobiraHHA
iHpeKiiHMM 3aXBOPIOBAaHHAM i HEIJAaCHMM BUIIaJKaM, a TaKOXK Ha BiIbHUI
JIOCTYII [0 CITYXK0, 3aK/IajiiB Ta YyCTAHOB OXOPOHM 3[JOPOB’s;

4) BiTbHMI i IIBMAKWI 3B A30K yCepeAVHi KpaiHu, a TAKOX i3 3aKOPOHOM;

5) agMiHiCTpaTVBHI Ta IOPUANYHI rapaHTii, HEOOXiTHI /IS 3aXMUCTY IXHIX
IpasB.

Kpim TOro, Ha TYpUCTiB ITOK/IAAIOThCA i1 MeBHi 000B’A3Ku. Tak, 3rigHO
3i cT. XI TOro > KOJEeKCY, TYPUCTU CBOIM ITOBOJKEHHAM 3000B’sI3aHi clIpuATH
B3a€EMOPO3YMIHHIO i IPY>KHIM BifHOCMHAM MIX /JTIOAbMM K Ha HalliOHaJIbHOMY,
TaK i Ha MDKHapOJHOMY PiBHSAX i y Takuil crioci6 cripusaTy 36epe>keHHIo CBiTY.
Y MicuAx TpaHsSuUTY it nepeGyBaHHA TYpUCTY 30008 A3aHi IIOBaXKaTV BCTAHOB-
JIEHUI TOJIITUYHMI, COLlia/IbHUI, MOPA/IbHUIL i PEJIiriiHnil MOPAIOK, a TaKOX
MiZIKOPATUCSA YMHHUM 3aKOHaM i mpasuiam [10].

Opnak mangemia COVID-2019 BHecma KOpeKTuBM y (DYHKIIOHYyBaHHA
typuctndnoro cekropy. ®axisii UNWTO cTBepiKyoOTh, 1[0 CKOPOYEHHS
cBiToBOrO Typmsmy y 2020 poui ctanoBUTb 72%. BTpatn eKCIOPTHUX TOXOJiB
BiJj Mi>KHapOJHOTO TYpU3MYy, 3a JaHUMM BcecBiTHBOI TypMCTMYHOI OpraHisanii
UNWTO, B 10 pasiB mepeBuMIyIOTb BTpAaT ranysi depes rmobanpbHy eKOHO-
MiuHy Kpu3y 2009 poky i cTaHOBIATH 6inbie six 935 mupp monapis CIIA. 3a
JMaHUMMU 1i€l Mi>KHapOQHOI OpraHisallii, BTpaTu B rajlysi TypusMy MOXYTb CAT-
Hytn 1,1 Tpnu gonapis CIIA [12].

HunimneA curyania Ha pMHKY TYpU3MYy CTajIa peajbHOI0 4epes pisKe CKO-
POYEHHS IOI3/I0K yciMa BUAAaMy TPAaHCIOPTY, ITIOOOKBAHHS CIIOXMUBAYiB i I710-
6anpHy 60pOTHOY LIOO CTPMMAaHHA KOpOHaBipycHOI iHdekuiil. Ik pesynbrar,
YyPAAM KpalH HaMararoTbCs 3HANTU KOMIIPOMICHe pillleHHs, sike 0, 3 OfHOTO
00Ky, 3aXMCTUIO TYPUCTIB (CIOXXMBAYiB TYPUCTUIHOTO IPOAYKTY), 3 iHIIOTO
60Ky, 3a0e3neunio MOKINBICTb (PYHKIIIOHYBAaHHA TYpUCTUYHOI iHPpacTpyK-
TypU KpaiHu.

He mMeHII BO)X/IMBUM 3a/IMIIAETbCA i MUTAHHA 3aXMCTY KOPiHHOTO Hace-
JIeHHS Biff enijeMiqHo]1 3arpo3u. [/ 1boro, HapuKIaz, y 6i1bpIocTi Kpain 6yma
BBefleHa BMMOTa LIOfI0 TA00PaTOPHOTO MiATBEPKEHH BiJICyTHOCTI BipyCHOI
ingexnii COVID-19 y TypucriB (HaABHICTb ZOBifIKM IIPO TeCTYBaHHA 3a I€B-
HUJ nepiop 4yacy). Posriagaerbcs i muTaHHS BBEJEHHS TaK 3BaHUX «IIacIOp-
TiB BakiuHauii npotu COVID-19». [lo pedi, 1i Aii He 30BCciM KOpeToo0ThCA i3
MDKHapOZHMMU HOpMaMI IIpaBa i3 3aXMCTy mpas i cBobop moguHu. Y pasi ix
BBEJICHHA MOXXYTb BUHVMKHY T IIP06/IeMN i3 BiIbHUM IepeTMHAHHAM KOPJOHiB
y 3HAUHOI Ki/IbKOCTi HaceneHHs 1wiaHeTu. [1if 3arposoro onvHATHCA i 0co6u, AKi
NOTPUMYIOTbCSA PEriIHMUX JOTMATIB, a TAKMX TeX YMMAJIO.

BopHouac BMHUKITA iHIIA Tpo6/IeMa, sIKa HiBeJTIO€ 3aX0/Y 3 HeJOIYIIeHHA
HNOTPAIUIAHHA B KpaiHy iH(QIKOBaHUX TYPUCTIB i AKa € HOBUM IPOSBOM IlIaX-
PpaNCbKUX M. Vnerbcs PO HENOOAMHOKI BUMIAZKY MifIpOOIeHHs JOBiJOK PO
HeratuBHi Tectt Ha COVID-19 y Typucris. A 1ie B>Xe peasibHa 3arposa i s
TYPUCTIB, i Ay1a TypucTiyHOI chepu Kpainy, i ama micreBoro HaceneHHs. Kpim
TOTO, Ile Cepiio3HMIl KPoK y Oik imimkeBux Brpar Kpainu. Came 3i 30inbIieH-
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HAM KiZbKOCTI migpo6neHux moBifok mpo pesynbratu I1JIP-tecTyBaHHA, 10
Ipef sIBISI0THCS IHO3eMHMMU TYPUCTAMU TIif Yac MpuOyTTs O KpaiHu, CTUK-
HyBCS €IUIIET — CBiTOBMII TYPUCTUYHMIA Tifiep.

3 METOI NMPOTUAII UM IaXpaliCbKUM [ifAM YpAAU OKPEeMUX TYpPUCTUY-
HUX KpaiH HaMararTbhCs BBECTH OiNbII )KOPCTKiI BUMOTH LIOO HOKYMEHTaIb-
HOro 3abesnedyeHHsA. Tak, Blaga TOro >k €TUNTY BBOAUTDH HOMATKOBi BYMOTU
10710 OPOPMJIEHHSI TAKOTO POAY HOBiIOK (HAsABHICTh «MOKPOI» IEYaTKM, TEKCT
aHIVIIJICbKOI0 MOBOIO, IITPUX-KOJ, IleyaTKa Ta migmuc mikaps i T in.). Le, 6e3y-
MOBHO, Oyzie MiHiMi3yBaTy pUSUKM NMOTPAIUIIHHS B TYPUCTUYHI Kpaium iHdi-
KOBAaHMX 0Ci0, aje X i MoXKe IIPU3BECT 10 CKOPOYEHHS TYPUCTUYHOTO IIOTOKY
Jyepes I0JaTKOBi «0I0pOKpaTUYHi IIPOLEAYPU», SKi TEX He 30BCIM BiITIOBIIAI0Th
MDKHapOJHMUM CTaH/IapTaM.

Yci BuieHaBepeHi ¢akty fiiit un cripo6 BBeCTM IeBHi 3ab60poHM (0OMe-
JKeHH:) 3 00Ky ypsA/iB KpaiH, Ha >ka/lb, He MAIOTh IOPUANYIHOTO 3a0e3NeueHH Ha
piBHI Mi>KHapOJHO-IIPaBOBMX aKTiB, B AKUX B3arajai He Oynu nepepn6adeHi Taxi
«(popc-makopn» Ta iX HaCTIIKIL.

To6to, mpoaHati3yBaBIIV HasABHI peasii, MOXXHA JiITM TaKMX BYCHOBKIB:

— y Aifx ypapniB 6impiocTi kpaiH BifcyTHI cucTeMHi, HAYKOBO OOIPYyH-
TOBaHi MiAXOAM IO BUIPABIEHHs CUTYyallii B TYpPUCTUYHIN cdepi, BUKTMKAHOI
HaHJeMi€lo;

— 3 00Ky MDKHApOgHMX CBiTOBUX opranisaniii, Hacammeper, OOH Ta
ii mpodinpHoro oprany UNWTO, npaBosaxucHUX Oprasisaiiii, peaxijis Ha
HOpYyLIeHHs ab0 IepefyMOBH) 1O NOPYLIeHb MDXHAPOJHUX HOPMAaTHBHO-IIpa-
BOBUX aKTiB, IIpaB i CBOOOJ IIOVHY He € CBOEYACHOIO i aJIeKBaTHOIO;

— 3 60Ky IIPaBHUKIB-MDKHAPOJHMKIB, @ TAKOXK HAYKOBI[iB 3 Mi>XHAPOJJHOTO
IpaBa TeX BiICYTHI OOIPYHTOBaHI IOpajy IIOAO BUPIlIEHHS BUIEHaBeLEeHOI
npobnemu.

Ilna crabinizanii curyanii, Ha HalTy LyMKY, HeOOXigHO:

— HeTayiHO IIePeINIAHYTH Ta BiIKOPUTYBaTM MIKHAapOAHI HOpPMaTHUB-
HO-TIPaBOBi akTy y cdepi TypusMy 3 ypaxyBaHHAM PU3NKiB, HACTIAKIB IaHze-
Miif, emifiemiit, eKOMOTiYHMX KaTacTpod;

— He 3BOJIIKAIOYM B 4Yaci, pO3NoYaTy L0 po60Ty Ha CUCTEMHIII OCHOBI,
aKTUBi3yBaBIIM [iANbHICTb MDKHApOJHMX Ta MDKJAEp>KaBHUX Oprasisaniit,
IIOCU/IVBILH iX IIPOBiIHY POJIb;

— 3aJIy4UTH [0 i€l poOOTI He TiNbKY PErynsATopiB, /MilleH3iaTiB, a it mpa-
BOOXOPOHIIiB, IIPaBO3aXMCHMKIB, QaxiBIiiB y ranysi MbKHapOJZHOTrO IpaBa;

— 3aCTOCOBYBATy HAyKOBO OOIPYHTOBaHi METORMKI Ta BXKe HaOyTMit Joc-
BiJ] pearyBaHHA Y Ha[3BUYAIHUX CUTYaLliqX;

— micnsa npuitHATTA (260 KOperyBaHHs) HOBUX MDKHApOJHMX HOPMAaTUB-
HO-TIPAaBOBMX aKTiB y cdepi TypusMmy, 3 ypaxXyBaHHAM 0e3NEKOBUX CTAaHJAPTIB
Ta IIpaB JIIOAVHY, Y CTUCIAI TEPMiHM NIPUBECTU y BiIMIOBiHICTb HAIliOHA/IbHI
HOPMAaTMBHO-IIPABOBI aKTU Y TYPUCTUYHIN cdepi.

BucHoBKM. Buxona4un 3 BUK/1afleHOr0, MO>KHa KOHCTATyBaTH, 10 CBITOBOXO
CIII/TPHOTOI0 HAIpallbOBaHi TYPUCTUYHI CTaHAAPTH, € NIPaBOBe 3a0e3MeYeHHS



84 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

TYPUCTUYHOTO Oi3Hecy, ajie BCe X TaKy HasABHI MDKHAapOJHI HOPMAaTUBHO-IIpa-
BOBi aKT! He HaJal0Th MOXK/IMBOCTI pO3B’s13yBaTu IpoOIeMy, BUKIVKAHI pU3u-
KaMM B CY4aCHMX YMOBax. Y NIpuIIHATIN BcecBiTHROIO Hapajio IO Typusmy
Ppe30oIiil 0COOMBO MiKPECTIETHCS HATIOIETIIBA HEOOXiTHICTD:

— BU3HAHHA BCiMa iep)KaBaMI IIpaBa CBOIX TPOMA/IAAH Ha BiIIOYNMHOK i Ha
IIPOBEJEHHs Bi/IPHOIO 4Yacy i IIpaBa Ha OIIaYyyBaHi BINIYCTKM IS HaliMaHUX
poOiTHUKIB;

— CHPOIeHHsS TaM, Jie Iie MOXJIMBO, (OpManbHOCTEl, OB S3aHUX 3
TYPUCTCBKUMI TIOJOPOKaMy, B IUIaHi BUI3AY i B'i3Ay (3 Kpainu abo B Kpainy),
MUTHMX (GOPMaNbHOCTE, BaJIIOTHOTO 3aKOHOAABCTBA, MEANYHNX IIPABII i T. I1.;

— BU3HAHHA 32 TYPU3MOM JIeP>KaBOI0, TPOMA/ICbKOIO TYMKOIO JI0rO BMHAT-
KOBOI B)K/IMBOCTI J/Is1 EKOHOMIKM KpaiHM, sIKe Ma€ Oy Ty PiBHUM 3a 3HAYCHHSIM,
1110 BU3HAETHCA 3a iHIMMY cdepamMu eKOHOMikM Kpainu [10].

Hacnigkm Tta ypoku nanpemii cBif4aTh Ipo HeOOXigHICTh BiIMOBM Bif
CTapyX MiAXOAiB, peBi3ii HAABHMX IpPaBWI, Y TOMY 4ucii y cdepi opranisanii
Ta QyHKIIOHYBaHHA TypucTdHOI cdepu. Yum ckopime 6ynayTh 3amopisHi Ail
y LIbOMY HanpsMi, TUM Oi/blile IIAHCIB He TiIbKM Ha Bi[[HOB/ICHHS TYpU3MY, a I
OTPUMAaHHSA [OXOZAIB BiJj TYPUCTUYHOI Ais/IBHOCTI, BIPOBAJPKEHHS HOBUX 0e3-
NeKOBUX CTAHMAPTIB, sAKi OyAyTh HaJilTHO 3aXMIATY IIpaBa i CBOOOAM JIIOAVHNA.

3a nmporHosamu (axiBIiB cuTYyalis, sIKa BUHUKIIA Y CBiTi 3 KOPOHaBipy-
CHOIO iH(eKIli€0, MOXe MMOBTOPUTHUCA B e OinbuI ripuiomy BuIAfi. bararo
10600BaHb y GaxiBIiiB pisHOrO piBHSA BUK/IMKAKIOTH i KTIMaTWYHi 3MiHN.

Ypanu pep>XaB CaMOTY>KKM, HE MAO4YM MOXX/IMBOCTI BMKOPUCTOBYBAaTU
MDKHapOJZHY HOPMAaTMBHO-IIPAaBOBY 6a3y (uepes ii HeBiAMOBifHICTD cydacHUM
peaisiM), He 3MOXXYTb Bpery/II0BaTy BullleHaBeeHi npobmemu. [TotpioHi enuHi
CTaHZApPTH, sAKi OYAyTh iMITIEeMEHTOBaHI y HallloOHa/IbHEe 3aKOHOABCTBO KpaiH,
110 JaCTh MOXK/IMBICTh YHUKHYTY 6araTbox IOpPYILEHb.
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Cherednychenko O., Kozlova A. Relevance of changes to international legal acts
in the tourism sector under global crisis caused by the COVID-19 pandemic and prevention
of human rights abuse

Summary. The article examines the development and implementation of theoretical and
methodological approaches to improving the system of legal acts in the field of international
tourism in the context of new challenges and new risks at the international level. The authors
analyze the current state of the tourism industry in terms of new challenges and risks, primarily
due to the outbreak of the COVID-19 pandemic. The article presents the main international
regulations in the field of tourism. Separate normative-legal acts of the national legislation reg-
ulating relations between subjects of the tourist branch of the state are presented. It was found
that in modern conditions, the existing international and national legal framework needs to be
improved and adjusted. The authors have a reasoned opinion on the inadmissibility of delaying
this process. As well as the need to use scientific methods in the course of work to improve inter-
national regulations, to involve scientists, industry experts, international lawyers, government
officials and government agencies to perform this task. It is important to take into account the
opinion of practitioners working in the field of tourism. Particular attention should be paid to
respect for human rights and freedoms as a fundamental value, non-discrimination of a person
in the process of development and implementation of new international security standards. The
authors believe that in the current situation, this work should be organized quickly, efficiently,
but carefully. It should be based on a comprehensive, systematic basis, taking into account both
long-term forecasts of the industry and possible new risks and challenges. According to the
authors, approaches to the use of modelling of existing and possible algorithms of the tourism
sector of the economy in times of crisis and emergencies are appropriate. During the study, the
authors tried to find and suggest ways to implement these tasks, to provide scientifically sound
models for practical implementation.

Key words: tourism, security, danger, risks in tourism, international standards, interna-
tional legal acts, security passports, personal identification, security system, international legal
relations, international tourism standards, international conventions and agreements, tourism
industry, tourism, human rights, human health.
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SABE3INEYEHHA YMOB MPALLI | XXUTTA MOPAKIB
HA BOPTY CYAHA AK EAEMEHT CUCTEMHU
KOHTPOAKO AEP)XABU MNMOPTY

AHoTanis. Y cTarTi JOCTiKy€eTbCA T0/I0KEHHA MDKHAPOJHUX HOPMAaTUBHYX JJOKYMEH-
TiB Ta PO3KPMBAIOTBCA OCOOMMBOCTI CHCTEMM KOHTPOITIO AePXKABY MOPTY IIOA0 3abe3edeHHs
YMOB TIpalli i )KUTTS MOPSKIB Ha 60PTY CyHA, CIPOLIEHH GOPMATbHOCTEN /I WIEHIB eKinaxy
CyHeH Iofio 3BiIbHEHH: Ha Oeper. ABTOp po3ryaaae GpyHKII epyKaBu IOPTY LOAO 3AifICHEHHs
iHCIIeKLilT y TOPTY, SIKi CTOCYIOTbCA BMAB/IEHHA BUMAfKIB MOPYILIEHH: OCHOBOIIONOKHMX TIPaB
i npuHIMIIB a60 coljja/bHYUX MPaB i paB MOPSKIB Y Tamysi 3aifHATOCTI. BUKOHAHHSA ION0XKeHDb
PO «KOHTPOJIb» 33 iIHO3EMHVMMM CYJHAMI B NOPTaX, fAK Lie 3aKpilIeHO B HONoXeHHAX KoH-
et IMO, fBIA€ c06010 OIHY 3 JTAHOK Y JIAHI[IXKKY HeOOXiTHUX Aiil A1 OyAb-AKOTO YPALY,
AKNIT TPUIHAB pilleHHA NPMENHATUCA [I0 TAKMX KOHBEHIil («paTuikarisf», «CXBaleHHA»,
«IPUITHATTA» - Ie MepIla IAHKA, «3aCTOCYBaHHA» — APYra Ta «KOHTpO/mb» — Tpet:). Heobxin-
HOIO YMOBOIO 6€3IIeKM CYJHOIUIABCTBA CTA€ JOCUTb CTPOTUII i JOCKOHA/INIT KOHTPO/Ib Y IOPTax
3a 3aCTOCYBAaHHAM Ha CYJHaX HOTI0KeHb MDKHAPOIHMX KOHBEHIIiil, MeTa IKOTO — BMABJIEHHA
CyJieH, sIKi He BifIOBiAI0Tb YMHHMM MDKHAPOITHUM CTaHAAPTAM, i IPUITHATTA HeOOXiTHIMX 3aX0-
[iB I/ BUIIPAB/IEHHs HeJOMKiB. [lep>kaBy IOBMHHI AKOMOra IIVpIIE CIIBIIPALIOBAT OfjHA 3
OfIHOIO 3 METOI0 IOTO/PKEHMX Ha MDKHAPOJHOMY PiBHI KepiBHMX IPUHIMIIB, IO CTOCYHTHCA
IO TUKY TIPOBEAeHH iHCIIeKILii, 0COOMMBO Y BifHOIIEHHI 00CTaBNUH, IO BUMATal0Th 3aTPUMKI
cypHa. BusHaveHi yMOBM Ta IpaBo MOpsIKaM IOfJaBaTy CKApTy YIOBHOBAXKeHiil 10CaoBilt 0cobi
B IIOPTY 3 METOI0 CIPUAHHA AKHANIIBULUIOMY il IIPAKTHYHOMY BUIIPABIEHHIO CUTYyaLil. Ko
B pe3y/IbTaTi MpOBeleHHs peTeNbHilIol iHcmekiii OyAyTh BUABNEHI 0OCTaBUHM IJOXO MOPY-
LIEHH TPYJOBYX IIPaB MOPAKIB, YIIOBHOBa)XEHA I10CAfJ0Ba 0C00A BKMBAE 3aXO/1iB, CIIPAMOBAHNIX
Ha 3a0e3MedeHHs TOro, 106 CYAHO He BUXOAWIO B MOpe JI0 TUX Hip, IIOKM He OyAyTb yCYHYTI
Oymb-Ki HeBiMOBITHOCT] TPYOBUM HOpPMaM Y MOPCbKOMY CYAHOIUIABCTBI. IIpoBefeHo aHami3
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crarpaptiB MOII ta IMO B perymoBaHHi MUTaHHA IOAO0 3a0e3IeYeHHA YMOB Mpali i XuTTsa
Ha 0OPTY CyfHA 3 ypaxyBaHHAM TOr0 (aKTy, 1[0 MOPAKM i CYTHOB/IACHNKIL, AK yci iHuIi ocobu,
piBHi Iepey; 3aKOHOM i MalOTb ITPaBO Ha PiBHMIT IPUAMYHIIL 3aXUCT, HE JOIIYCKAETbCA IX JMC-
KpUMiHaIlis 070 iX JOCTYIY 0 CY/iB, TPUOYHAIIIB 260 iHIINX MeXaHi3MiB BUpIIIEHHS CIIOpIB.
Busnaueno mpobnemu mopsikis mig yac mangemii COVID-19, migkpecmoeTses, 110 3BiIbHEHHS
MOPSIKIB Ha beper - 1je He TiIbKY IUTAHHA 3[J0POB s i 6/1aroIoMyqust MOPAKIB, a it 6esIeky Mope-
IIaBCTBA i e(heKTUBHOI eKCIITyaTallii Cy/eH.

Krio4oBi cmoBa: KOHTPOIIb iep>KaBy IIOPTY, YMOBH Ipalli MOPKiB, OXOpOHa TIpalli MOps-
KiB, lep)kaBa IIOPTY, BUKOHAHHA 3000B’A3aHb, Oe3NeKa MOpeIIaBCTBa.

ITocranoBka npo6memu. HeoOxifHO0 yMOBOI0 Ge3IeKy CyJHOIIaBCTBA
CTa€ JOCUTD IIOBHUIL i CTPOIrMIA KOHTPO/Ib y TOPTaX L[0/I0 3aCTOCYBaHHA Ha CYJ-
Hax II0JIOKEHb MIDKHAapOJHMX KOHBeHI . Jlep)KaBa IOPTY IOBMHHA HE TibKNU
KOHTPOJIIOBATY IIOCTiliHe HOTPUMaHHs CTaHJAapTiB O6e3mekn Ha Mopi i monepe-
JKEHH: 3a0pyJHEHHS CTOCOBHO TOTO, L0 CTOCYETHCS iHO3eMHYX CYJieH Y Iop-
Tax, ajie ¥ IParHyTy TaKOXX II€PEKOHATUCA B TOMY, 110 YMOBM IIpalli i XUTTA
MOPSIKiB Ha 60OPTY CyZiHa BiiMOBijal0Th MDKHAPOTHMM CTaH/APTaM, IO CHpsI-
MOBaHi Ha BPeTy/TI0BaHHA TPYHLOBYX Ta OB sI3aHVX 3 HYMU BiJJHOCVH, 11JO BYHU-
KaloTb y cepi TOproenbHOro MoperaBctsa. Came ToMy HeOOXiIHO YMOBOIO
0e3IeKy CyJHOIUIABCTBA CTA€ JJOCUTD IOBHUII i CTPOTNUIT KOHTPOJIb Y HOPTax 3a
3aCTOCYBaHHAM Ha CY[IHaX IIOJIO)K€Hb MDKHapOJZHMX KOHBEHIi. MeTa Takoro
KOHTPOJIIO — BUABJIEHHA CYJIEH, fAKi He BifITIOBifAI0Th YMHHUM MDKHapOJHUM
CTaHflapTaM, i IPUIHATTA HeoOXifHMX 3aXOAiB (3aTpUMaHHA CyJgHA B IIOPTY,
BifICTpOYKa BiIXOAy) A/I BUIIPABJIeHHA HENOIKiB.

AHani3 ocTaHHIX KOCTiKeHb i my6mikaniif. AKTyaJTbHICTb 3a3Ha4eHOI
po0eMy 3yMOBJTIOETbCS IOTpeb6aMyu HepO3B’si3aHHA 0araTboX IUTaHb, AKi
HUHI iCHYI0Tb, Y pa3i BCTaHOB/IEHHA e(PeKTUBHOI CHCTeMU iHCIEKIIill lep>kaBu
HOPTY 11070 3a0e3edyeHHs YMOB IIpalli i >KUTTs MOPSIKiB Ha 60PTY Cy/jHa, CIIpo-
meHHs1 popMaIbHOCTEN IS YIeHiB eKilaXXy CyfieH 100 3BI/IbHEHHA Ha Oeper,
aste 1iit mpo61eMi IPUAIIAIOCS He JOCUTD YBary Ta HAyKOBUX JHOCTIIXKEeHb, 1110
3yMOBJIIOE HEOOXiTHICTD ITO/Ja/IbIIIOTO ONIPAIIOBAHHA AK ii IIPaBOBUX 3acal, TaK
i mpaKTM4YHOro BTileHHA B yMoBax nangemii COVID-19.

OcranHiMK pokamu AisbHiCTP MikHapomHOi MOpcbkoi opranisanii (IMO)
PO3BMBaacA B JBOX HallpsAMaXx: IO-TIepIIe, 3a/IyYeHHs O KOHTPOJIIO 33 CyJHAMM
B [IOPTaX sIKOMOT'a OI/IBIIOT0 YMC/Ia KPaiH IULIXOM YK/IaaHHs periOHaIbHYX YTO
1110710 TIOPTOBOTO KOHTPOJIIO HAJl CYyIHAMI B Pi3HUX PaliOHaX CBiTY i, B KiHIIEBOMY
HiJICYMKY, CTBOpeHHs I7I006aIbHOI (BCEeCBITHBOI) CUCTEMIU KOHTPOJIIO 3a 3aCTOCY-
BaHHM Ha Cy[JHAX BUMOT MDKHAPOJHX CTaH/APTiB 10710 Oe3IIeKV MOPeIIaBCTBa
Ta OXOPOHM JIFOfICBKOTO XKITTS Ha MOpi; IO-ApyTe, po3IupeHHs i yHi¢ikawis npo-
LeNyp NePEBIpOK CyfieH iHCIEKTOPOM Jiep>KaBy IOPTY. BignoBigHO 0 HOpM MiX-
HapOJHMX MOPCbKIX KOHBEHIIiN JiepKaBa IIOPTY 3aX0/ly CyIHa Ma€ IIpaBo IPOBO-
Ty nepeBipky (iHcmek1iil) iHO3eMHMX CyieH Ha IpefMeT BifJIOBiTHOCTI cypeH
BYIMOTaM KOHBEHIIi} Y YacTVHi 6e3IeKy MOPEIUIaBCTBA i 3aXMCTy MOPCBKOTO cepe-
[IOBUIIA Bifi 3a0pyIHEHHs], @ TAKO)K OXOPOHY JIFOZICBKOTO YKUTTS Ha MOPI.
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OcTaHHiMM pOKaMy CTAaHOBMIIE B rajysi iHCIEKI[ifIHOI Ta IIPaBO3axyc-
HOI JisUIBHOCTI II0f0 3a0e3ledyeHHs YMOB Ipali i )XUTTA MOPSKiB Ha 60pTy
Cy[iHa KapIMHAJIbHO 3MiHIO€TbCA. Tak, 26 moToro 2006 poky Mi>kHapojHa KOH-
depentis mpani Ha cBoiit 94-it (MopcbKiit) cecii mpuithsina Konsennito MOIT
Ipo mpaifio B MopcbkoMy cynHomnaBcTBi (Konsenuis MOIT 2006 p.). Kousen-
i MOII 2006 poky MiCTUTb yceoCsyKHMIT Habip I106aTbHUX HOPM, 110 MO6Yy-
JIOBAaHMII Ha HOpPMaX, y)Ke BM3HAUeHMX y 68 JoKyMeHTaX (KOHBEHIiAX i pexo-
MEH/IAIifX), CIPsAMOBAaHNUX Ha BPEryTIOBAaHHA TPYHOBUX i ITOB’A3aHUX 3 HUMMU
BiTHOCVH, 1IJ0 BUHMKAIOTDb Y cdepi TOProBENTbHOTO MOPEIIaBCTBA, IPUITHATIX
MOII nouynnaroun 3 1920 poky. BignosifHo fo ct. X 3a3HayeHoi KonBeH1ii BoHa
nepernAfae TpUAUATh LCTh «MOPCbKMX KOHBEHILi». YKpaiHa € Y4acCHMIIEIO
nuie BocbMM 3 HuX. Y KoHBeH1ii MalbKe BCi 3 IMX HaaBHUX floKymenTiB MOII,
AKi MO>KHa BU3HAUUTH SIK MDKHApOAHI cTaHAapTH y cdepi mpali B MOPCbKOMY
CYIHOIUIaBCTBI, 3BeJleHl pasoM y €IMHMIT HOBUIA dbopmar 3 esKMMI OHOBJIEH-
HSMU, CIIPSIMOBAHUMI Ha BiJoOpa’keHHs Cy4acHMX YMOB i popmymroBanb. Kon-
BEHIIiA € «3BeJJeHHAM» YMHHOIO MXKHAPOJHOIO IIPaBa 3 MUTAHb BPETy/II0BAHHA
TPYZOBMX i IIOB’SI3aHVX 3 HYMM BiTHOCUH, IIO BHMKAIOTb Y cepi TOprosesb-
HOT'O MOPEIIaBCTBA.

He 6yna BxmroueHa go Konseniiiit MOIT 2006 p. Konsenuist Ne 185 (meperyis-
HyTa) IPO IOCBigYeHHA ocobu MopskiB 2003 poxy. Kpim Toro, Konsenmis
MOII 2006 p. He BxIouMIa y 3BeficHHA KonBeHuio N 71 mpo neHcii MOpsKiB
1946 poxy i KonBenuiro Ne 15 nmpo MiHiManbHUI BiK Ji/I1 BAHTaXXKHUKIB BYTi/IA
Ta KoverapiB y ¢yori 1921 poky, sika BXKe He € aKTya/IbHOIO HUHI.

Opniero 3 xmouoBux BuMor Konsenuii MOII 2006 p. € ct. V, 3rigHo
3 1. 1 AKof KOXKHa Jepr)KaBa-4IeH 3aCTOCOBYE Ta 3abe3ledye BUKOHAHHA 3aKO0-
HOZABCTBa abo HOPMATUBHO-IIPABOBUX aKTiB ab60 IHIINMX 3aXO[iB, AKI BOHU
YXBaJIIOIOTh 3 METOI0 BMKOHAHHS CBOIX 3000B’s13aHb 3a 1jieto KoHBeHIji€0 cTO-
COBHO CyZieH i MOPsIKiB, siKi epebyBatoTh i ii opucaukiiero. Koxxna mepxa-
Ba-uIeH 3a0esIeuye, o6 Cy/Ha, 1110 IUIABAIOTh Iif I IparmopoM, Manu Ha 60pTy
CBifonTBO PO BiANIOBIJHICTD TPYJOBMM HOPMaM Y MOPCbKOMY CY/IHOIIABCTBI
Ta Jlek/mapaniio Ipo JOTPUMaHHA TPYyJOBUX HOPM Y MOPCbKOMY CYJHOIIIABCTBI
BigmosigHo mo Bumor 1iel Kousenuii (. 3) [1].

Cynno, fo akoro 3actocoByerbcs Konsenniga MOIT 2006 p., Moxe 3rifHo
3 MDKHapOJHUM IIPaBOM IIiJ/IATATH iHCIIEKI[Il He TUIbKM ep>KaBOIO IIpaIopa, a
11 iHIIOI0 Jep>KaBOIO-4IEHOM, KOJIU 3a3HadeHe CYJHO mepebyBae B OGHOMY 3 il
IIOPTiB, 3 METOI0 BU3HAYEHHHA, Y/ JOTPUMYIOTHCA Ha IIbOMY CY[IHI BUMOIM L€l
Konsennii. KoxxHa fiep>xaBa-uieH 3a060poHse nopyuryBaru Bumoru KonseHIil
Ta BifIMOBIIHO /10O MI>KHAPOJHOTO IIPaBa BBOJUTD CAHKI[ii a00 BUMarae BXXUTTS
3aXOfiB I BUIIPABIEHHA CUTYallil, BIATIOBIJHO 10 CBOTO 3aKOHO/IABCTBA, fAKI €
aJIeKBaTHMMI /1A IIOTIEPE/)KEHHA TaKUX IOPYLIEHD.

KoxxHa fiepxaBa-4/leH BUKOHYE CBOI 3000B’A3aHHS BifJIOBITHO O HOPM
Konsenuii MOII 2006 p. TakuM 4uHOM, 11106 CygHaM OYZib-KOI lep>KaBH, sIKa He
parudikysana 3asHaueHy KoHBeHIIi0, He HalaBaBCs HAVOIBII CIIPUATINBII
PeXuM, HbK CygHaM, AKi I/IaBaloTh MiJ| IPallopoM Jiep>KaBH, siKa parudikysana
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ii. OTxe, 3a3HaYeHa HOPMa 3all03M4Y€Ha 3 Bi/IMOBiJHNX KOHBEHi, IPUINTHATUX
nipg erigoto IMO, Takux sak: MiKHapo#Ha KOHBEHIIil 3 OXOPOHM JIIOICBKOTO
XKUTTA Ha Mopi 1974 poxy (SOLAS-74); Mi>xxHapoiHa KOHBEHIifl Ipo IiAro-
TOBKY 1 IUIIZIOMYBaHHA MOPAKIB i HeceHHA BaxTu 1978 poKy 3 monpaBKamu
1995 poky (STCW-78/95); MixkHaponHa KOHBeHIis i3 3amobiraHHa 3abpyn-
HeHHA i3 cyzen 1973 poky (MARPOL-73/78). TakuM 4nHOM, IPUHIUIIN, CXBa-
neHi IMO 3 MeTOI0 OXOPOHM JTIOACHKOTO XKUTTA i 3aXMCTY MOPCBKOTO CEpefo-
BUII[A, BIIEpIIe TI0Ya/IN 3aCTOCOBYBATUCA JyIA 3a0e3leyeHHs BUKOHAHHA HOPM
TPYJOBOTIO IIpaBa.

Bipnosinno mo mpasuna 5.2.1 Konusenuii MOII 2006 p. ko)kHe iHO3eMHe
CYIHO, IJO 3aXOfIUTh Y IIOPT JeprKaBy-WIeHA, BUKOHYIOUM CBOI 3BMYaliHI PYHK-
11il B paMKax CBO€I JAis/IbHOCTI a00 3 IPUYMH OIIEPATBHOTO XapaKTepy, Mifyis-
rae increxuii 3 MmeTor nepesipku gorpumanHA Bumor Konsenuii MOII 2006 p.
(BK/IIOYAIOUM IpaBa MOPSAKIB), IO CTOCYIOTbCA YMOB IIpalli Ta >KUTTSA MOPs-
KiB Ha 60pTy cyznHa. CBifOITBO PO BiANOBiAHICTb TPYAOBMM HOpPMaM Yy MOp-
CbKOMY CYIZHOIUIaBCTBi IPUIIMA€EThCA K JOKa3 prima facie JorpumMaHHs BUMOT
Konsennii MOII 2006 p. (Bkrouarouy mpaBa MOpPSIKiB).

OTxe, IHCIEKIIiA CyfleH Y MOpTax 0OMeXXyeTbCs NepeBipKOI0 3a3HAUYCHNX
Cimonta Ta Jlexmapanii. OgHak sIKIIO YIIOBHOBaXKeHa II0Ca/i0Ba 0Cc00a, sKa
HiffHsI0Cs Ha 60T CyAHa [Is IPOBEJEHHA 1HCIEKIil, BUABUTD, 1110 HeoOXinHi
TOKYMEHT) He BefyTbcsA ab0 € HemilicHuMM, ab0 BefyTbCA 3 BUKOPMCTAHHAM
HEJOCTOBipHMX faHuX; ab0 € Baromi ImificTaBy BBa)KaTy, 110 YMOBMU Ipalli Ta
XUTTA Ha 60pTy cypmHa He BinmosimaioTb BumoraMm Kousenuii MOII 2006 p.;
TAaKOXX AKILO € PO3YMHI MifIcCTaBy BBaXkaTl, 1[0 CyZHO 3MiHWIO IIparop AjA
TOTO, I[O0 YXMIUTUCS BiJi BUKOHAHHS 3000B’s13aHb, [TOB A3aHNUX 3 JOTPUMaH-
HAM 1on1oXKeHb KoHBeH11il, abo Hapilinma ckapra mpo Te, 10 KOHKpeTHi yMOBU
npani Ta XXUTTA Ha 60PTY CygHa He BifiIOBigaoTh BUMOraM 3asHadeHoi KoH-
BeHIlii, To MO>ke OyTu IpoBefieHa Oi/IbII peTe/lbHA iHCIeKIiliHa TepeBipKa, o6
IIepeKOHATNCA B PiBHI YMOB TIpalii if >KMTTA Ha 60PTY CyAHAa.

Take iHCIIeKTyBaHHS 3[iJICHIOETbCS B OY/Ib-AKOMY pasi, AKIIO BifmoBigHi
YMOBM IIpalii Ta >KUTTA MOPAKIB, AKi BBaXKalOTbCA HENPUITHATHUMMU, MOXYTb
CTQHOBUTH SIBHY 3aIpO3Y JyIs1 OXOPOHU IIpalii, 30poB’st ab0 111 6e3mexu Mopsi-
KiB 200 fKIO YIIOBHOBaXKEHA II0CAJ0Ba 0COOA MAa€ IiJCTaBM BBAXKATH, IO
Oyzb-sKi 3 VX HEJOMIKIB € cepiio3HuM nopyureHHAM BuMor Konsennii MOII
2006 p., BKI0Yar0uy IpaBa MOPAKiB. K110 B pesynbTaTi IpOBENEHHA PeTebHi-
o iHcnekIii 6yayTh BUAB/IEH] TaKi HEOMIKY, YIIOBHOBa)KeHa I10Caj0Ba 0coba
B)XJBA€ 3aXOJIiB, CIIPAMOBAHMUX Ha 3a0e3Ie4eHH: TOTO, {00 CYTHO He BUXOMIIO
B MOpe IO THX IIip, IOKY He OYAYTb YCYHYTi OyAb-AKi HeBiAIOBIZHOCTI.

Y pasi BUKOHaHHA CBOiX 000B’A3KiB KO)KHA Jiep>KaBa TOK/IA/Ia€ BCiX 3yCHIb
10 TOTO, 11100 YHUKHY T HEBUIIPABAAHOI 3aTPUMKU CYHA ab0 110r0 BiCTPOYKK
BUXOAY 3 IOPTY. [lep>kaBy IOBMHHI B MAaKCMMa/IbHOMY CTYII€H] CIiBIIpal[l0BaTH
MK 00010 3 METOIO IPUITHATTSA Y3TOMKEHNX Ha MDKHAPOZHOMY PiBHi KEPiBHMX
IIPUHINIIIB, 110 CTOCYIOThCA IOMITUKY IPOBEJEHHA 1HCIIEKIIiA, 0co06MMBO 0O
00CTaBuH, AKi TOTPeOYIOTh 3aTPUMaHHA CyAHA. TaKoX SKIIO YMOBU Ha 60pTy
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Cy[iHa CTAaHOBJIATh O€3CYMHIBHY 3arpo3y /I OXOPOHM IIpalli, 30poB’s abo 6e3-
IIEKV MOPSKIB.

Tak, BignoBigHo o npasuna 5.2.2 Konsenuii MOII 2006 p. koxxHa feprKa-
Ba-4jIeH 3a0esIeuye, o6 MOPSAKM Ha Cy[HAX, 1[0 3aXOAATh Y HOPT, PO3TAIIO-
BaHUII Ha TePUTOPII 1ji€l feprKaBM, AKi 3asABIATD PO NOpYLIeHHA BUMOT KoH-
BeHIIil (BK/IIOYar04M IpaBa MOPAKIB), Maly IPaBO IOAABATY CKAPry 3 METOIO
CIPMAHHA AKHAMIIBUAILIOMY i IPaKTMYHOMY BUIIPaB/IE€HHIO CUTYaLlil.

Cranpaptom A5.2.2 KonBeHI1il BCTAHOBIEHMII TaKMil OPAJOK PO3IIALY
TaKVX CKapr: CKapra Mo)ke OyTu 3acjiyXaHa yIIOBHOBa)XEHOIO 0CO00I0 B IIOPTY,
B AKUI 3aXO[UThb CY[HO, Ha AKOMY IIPAIII0€ MOPAK. YIIOBHOBa)K€Ha IIOCaZioBa
ocoba IIPOBOANTD IIEPBMHHE PO3C/TilyBaHHA Ta liepeBipsie, un Oymu BUYepIaHi
BCi MOXK/IMBOCTI, 1[0 € B PaMKaxX IIPOLeAYPU PO3IIAAY CKapr Ha OOPTY CyAHa.
Axmo po3bixHOCTI 1O cKap3i He Oy/Iu Bpery/iboBaHi Ha 60pTY Cy[Ha, TO YIIOBHO-
Ba)KeHa I10CcazioBa 0coba HeraifHo IIOBiJOMIIAE IIPO Iie AepKaBy Ipanopa, 3Bep-
TAIOYVCh JJO HEl 3 IPOXaHHAM IIPO KOHCY/IBTATUBHY JOIIOMOIY Ta IPOBEJEeHHA
3aXO/liB 3 BUIIPaB/IEHH:A CUTYalil B 3alIpOIIOHOBAHMII TepMiH. K10 cKapra He
pO3B’s13aHa, iep>kaBa IOPTY HAIIpaB/IsA€ KOIIIO OMOBi/i yIIOBHOBaXKEHOI IT0Ca-
noBoi ocobu lenepanrpHOMY AUpeKkTOpoBi Mi>dkHapoHOTO 610pO Ipalli, @ TAKOX
iHpopMyIOTBhCA BifTOBifHI opraHisaliii CyJHOBIACHMKIB i MOPSKIB JiepxaBu
opTy. Y TOMY pasi AKIO JepKaBa Iparnopa IPOJEMOHCTPYE Y BifIIOBiIb Ha
HOBiTOM/ICHHS 3 OOKy fepKaBu HOPTY, 1[0 BOHA Ma€ HaMip BPETy/TIOBATH Lie
IUTAaHHA i 1[0 BOHA BOJIOZIE /151 IbOTO e(heKTMBHUMIY IPOLeAyPaMu i 3aIporio-
HyBa/Ia IPUITHATHNI IJIaH Jiif, TO YHOBHOBa)KEHA IT0Ca/I0Ba 0c06a MOXe yTpH-
MaTMCA Bifi ITO/Ia/IbILIO] YY9ACTi B pO3I/IALL LIi€l CKapIu.

Taxum unHOM, Konsenniga MOII 2006 p. He MiCTUTb IIOJIOXKEHHS, L0 Jja€
IIPaBO MOPSKY 3BEPTATUCH IO CYAY B OYAb-IKOMY IIOPTY 3aXO/Y L[O0 PO3IIIALY
cBoei ckapru. KomnpomicHe ¢opmynoBaHH:, JOZATKOBO BKIIIOYEHE B SIKOCTI
1. 4 po3piny 5 3asHaueHoi KOHBeHIii, BCTAaHOBIIIOE, 110 «IIOJIOKE€HHS 1IbOTO
PO3JIiTy 3aCTOCOBYIOTBCA 3 YPAaXyBaHHAM TOTO (DAKTY, 110 MOPAKM i CyHOBIAC-
HUIKI, K yci iHIIi oco6u, piBHI Iepey; 3aKOHOM i MaloTh IIPaBO Ha PiBHMIL I0OPU-
IVIYHUIA 3aXMCT; HE NOIYCKAEThCA IX JUCKPUMIHALIA IIOJO0 IX TOCTYILY 4O CYZiB,
TpubyHaliB abo iHImMMX MexaHi3MiB yperymoBaHH:A cropiB» [1]. ITonoxeHH:
LbOTO PO3[i/Iy HE BU3HAYAIOTh B1Oip CYAOBOTO OpraHy, B AKOMY IIOBMHHA C/Iy-
XaTucA CIpaBa.

Y paMKax JOC/TiI>KeHHs BapTO BUSHAYNTY, 110 3 1 ciuna 2018 poky Habymu
YMHHOCTI NTonpaBKy JofaTka KoHBeH1Iii Ipo nosermeHa Mi>KHapOJHOTO MOP-
CbKOTO cypgHOIITaBcTBa 1965 poky (Convention on Facilitation of International
Maritime Traffic (Kousennisi FAL-65)), npuitusari Pesomtoniero FAL 12(40), sxi
3a0e31evyIoTh II0JIETIIEHHSA TPAH3NUTY Yepes MOPTI. BOHM TOPKHY/INCA He TiTbKN
omepaniil 3 BaHTaXeM 1 CyfleH, a /1 YIeHiB eKillaXKiB Ta IacakupiB Ha CygHax.
Y vactuHi A posfiny 1 HajlaeTbcsA BU3HaYEHHA TEPMiHIB «4/IeH KOMaHIV CyJHa»
Ta «3Bi/IbHEHHS Ha Oeper». Tak, 4ieH KoMaH/M CyfaHa — e OyAb-sKa 0coba, 110
CIIpaBJi 3aiHATA Iif Yac peiicy Ha 6OPTY BUKOHAHHAM 00OB’sI3KiB, IIOB’I3aHIX
3 eKCIUTyaTallielo cygHa abo 00C/TyroByBaHHAM Ha HbOMY, i BK/IIOUEHA B CyTHOBY
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poib. 3BiNbHEHHS Ha Oeper 03HAYa€ O3B, IIJ0 HAJJAETHCS YWIEHY KOMAaHIV /I
nepeOyBaHHs Ha Oepesi i Yac CTOSTHKM Cy[jHA B IIOPTY B TaKMX TEPUTOPiajb-
HUX MEXaX i 3 TAKUMU OOMEKEeHHAMNI y 4aci, KO BOHU €, AKi BCTaHOBJIEHI
Iep>KaBHOIO B/IAJI0I0.

MopsikaM HOBOBBEIEHHS JO3BOJ/IAIOTH JIETIIE CXOAMTYU Ha Oeper Iif Jac
CTOAHKMU CyAHA. Tak, y IO/MOXKeHHi, IPUITHATOMY IOIpaBKaMMy, JeTbCs, 110
YJIeH) eKilaXiB «He IIOBMHHI MififjlaBaTiCA JUCKPUMIHALII He3a/lle)KHO Bif
IPOMAJIAHCTBA, paci, KOIbOPY LIKipy, CTaTi, pelirii, MOMITUYHUX IePEeKOHAHb
a0 coliaIbHOTO MOXO/KEHH». 3aX0aM 31 CrpolleHHsA GOpMaNTbHOCTEN JiIs
iHO3eMIIiB, IO BXO[ATDb y CK/IaJ, KOMaHAM CYHAEH, 3allHATUX Y MD>KHApOJHUX
peiicax, y BifHOIIeHHi 3BinbHeHHs Ha 6eper KouBenuis FAL-69 3axpimmoe
CTaHJapT, AKNI BCTAHOBJIIOE BUMOTY, IJO «iHO3€MIISIM, YIEHaM KOMaHU Jep-
YKaBHA BJIaJia IIOBMHHA JO3BOJIATY CXO[UTY Ha Oeper IIiji 9ac CTOSTHKY B IIOPTY
CyJHa, Ha AKOMY BOHM IlepeOyBaroTh, AKIIO Iic/1IA NpUOYTTA CyfHA HeoOXimHi
dbopmanbHOCTI BUKOHAHI i [lep)KaBHA BjIajja He Ma€ MifICTaB BiMOBJIATH IM
y I03BOJIi 3iiiTM Ha Oepe3 3 MPUYMH, OB A3aHUX i3 3aX0JaMyi OXOPOHM 3[0-
poB’s, 6esnexu abo cycminpHoro nopAnky (m. 3.19 Ilpasuno F). 3asnauennit
craHgapT KoHBeHIII MiCTUTb peKOMEH/JOBaHY IPAKTUKY, CTOCOBHO AKOI 4I€HN!
KOMaHJY He 3000B’13aHi MaTy Bi3y [Is1 3Bi/IbHEHHs Ha Oeper abo creniaTbHI
IO3BIJ, K, HAIPUKJIAJ, IIEPeITyCTKa Jisd 3BiIbHeHHs Ha Oeper. YneHy KoMaH U
1o abo mic/isA 3BibHEHHA Ha Oeper 3a3Byyail He MOBVHHI MifjaBaTCA 0coOu-
cTOMY orisAAy. SIKio 3anut Mopsika 6yje BiIX1aeHMiT MiCI[eBOI0 BIaJi0l0, BOHU
3000B’s13aHi HalaTV MTOSICHEHHs, 3 AKOI IIPUYMHY YIEHY eKilaxy 3a00poHMIN
3iiiTH Ha Oeper.

Bapto BigsHaumTy, 10 3BiTbHEHHS Ha Oeper 3abesneuye He Tinbku KoH-
BeHIiA FAL-65, ane i Mi>KHapogHMIT KOZIEKC 3 OXOPOHM CYJi€H i IOPTOBUX 3aCO-
6iB (International Ship and Port Facility Code (ISPS Code)), axuit 6y npu-
yiATWit 12 rpymHsa 2002 poky Ha KoHdepeHuii [loropipanx ypanis Konsenmnii
SOLAS-74 opnouacHo 3 ImaBoto XI-2 3a3naveHoi KonBeHrii, BiH HabpaB unH-
HocTi 3 01 munuA 2004 poky. OTxe, I'maBa XI-2 Konsennii SOLAS-74 BBoguTh
HOBi BYMOI'Y, L0 PeI/IAMEHTYIOTh OXOPOHY CY/ieH i TIOpTOBUX 3aCO0iB 3 METOIO
IPOTHAIl HE3aKOHHMM aKTaM, CIIPIMOBAHMM IIPOTH Oe3IeKy MOpPEeIIaBCTBa i
nepeBe3eHHs MopeM 3axuieHux BaHTaxiB. Bumornm ISPS Code ¢opmyrors
MIDKHApOIHY CTPYKTYPY, 3 JOIOMOTIOIO AKOI CyfHa i HOPTOBi 3acO00M MOXYTb
B3a€EMOJiSITY 3 METOI0 BUSBJIEHHS i 3am00iraHHs akTaMm, 110 3arpOXKYIOTh Oe3-
Iellil y CEKTOPI MOPCHKOTO TPaHCIIOPTY.

Tak, BCTaHOB/IIOIYM TpU piBHI OXOPOHM CyZieH i IOPTOBUX 3aco0iB,
Yactura B ISPS Code mictuTh pexkoMeHpamii, IO CTOCYIOTbCA IIOJIOXKEHb
InaBu XI-2 Konsenuii SOLAS-74 i 3akpimitoe nmpaBuao Iepuioro piBHsA 0Xo-
POHM, CTOCOBHO AKOTO «4JIEH CyJJHOBOTO IIEPCOHATy He IIOBMHHI 3a/Ty4aTHCA O
OIJIAMy CBOIX KojIer ab0 IXHiX 0coOMCTUX pedeit, AKIO [JIA I[bOTO HEMA€E SBHMUX
iZICTaB, O MAIOTh BiJHOIIEHHA JO OXOPOHN. Byb-AKuMit TaKui1 O] OBV HEH
IPOBOJVTICS TaKUM YMHOM, 1100 ITOBHICTIO Opajiics O yBary Ipasa JIIOVHM i
He TIPUHIDKYBAJIACh e/leMeHTapHa JToficbKa TifHicTe» (IIpaBumo 9.15) [3].
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[Topibne monoxxenus 3akpimnere i B Kousennii MOII 2006 p., sika BcTa-
HOBJIIOE, 1110 BifITOBija/IbHi 0cOOM B MOPTY Ta Ha 6OPTY CyJHA MOBMHHI JJOK/Ia-
JlaT! BCiX 3YCUIIb, {00 CIPUATI OTPUMAHHIO MOPSIKaMM 3BiIbHEHD Ha Oeper.

Opnak He BCi KpaiHM 3abesmedyoTh Taky Bumory. Hampukmazm, CIIA
BiZloMi CBOIMM CYBOpPUMM IIPaBUIaMU LIOJ0 BifiBimyBaHH: Kpainu. Tak, 6e3 Bisu
CIIIA MOpsIK He TiNbKM He MOXKe OTPUMATH 3BIIbHEeHHs Ha Oeper, aJie if He MOXe
HaBiTh HOKMHYTH 60PT cyfHa. IHoxi y esaxux moprax CIIIA sifiTu i3 cygHa 3a60-
POHSIOTD HaBiTh 32 HAABHOCTI Bi3W, IpMYOMy 6e3 IIOSICHeHHA IPUYMH. 3 I[bOTO
npuBopy lleHTp i3 3axucTy npaB MOpAKiB IHCTUTYTY LepKBM MOpeEIIaBlLiB
(Seamens’ Church Institute (SCI) Center for Seafarers’ Rights) nmposis ommry-
BaHH: Ha TeMy MOXK/IMBOCTi MOPSIKiB 3Bi/IbHeHb Ha 6eper. OUTYBaHHS JOBEIO,
IO BiZICYTHICTD Bi3u — rOJIOBHA NepeLIKOfia JyIsl 3BI/IbHEHHs MOPSKIB Ha Oeper
y noprax CIIA. ITonay 9500 mopskis 3 400 cyneH y 27 mopTax B3sIU Yy4acTb B
ONMTYBaHHI. 3 HUX TUCAYA IIICTCOT cOpok ABi mopauuam (17,3%) 3isHamucs, mo
Braga CIIA BigmoBuia iM y 3BifbHeHHI Ha 6eper, B 79% Bumnajkis — 4epes Bif-
CYTHICTB Jiito4oi Bi3u [4].

Otxe, 3Bi/IbHEHHA MOPSKIB Ha Oeper — Iie He TiIbKM NUTAHHA 340POB A i
671aronomyy4si MOPSIKiB, a 71 6e3IeKy MOpeIIaBCcTBa Ta e(heKTUBHOI eKCIUTyarTa-
il cyzeH. Y peiici MOpAKM IOCTiifHO NepeOyBalOTh B 0OMEXEHOMY IIPOCTOpi B
OTOYEHHi OTHUX i TUX >Xe Iofmeit. SMiHUTHI 06CTaHOBKyi BIIITIOYNTH Biff IIJOMIEeH-
HOI pyTMHY BOHJ MOXKYTb Ti/IbK! Ha 6epe3i. MopsiKy, sIKi He OTPUMYIOTb JO3Bi
Ha 3Bi/IbHEHHA Ha Oeper, 3MYIIeH] 3a/IMIIaTuCs Ha CyfHaxX. 3a BUCHOBKamu LleH-
Tpy i3 3axucry npas mopskis (SCI), Bumorn CIIIA mopo iHO3eMHUX MOpSKiB
cynepedarb KonBennii FAL-65, sika 3a60poHs€ BUMaratu y MOpPSKiB Bi3y [y
3Bi/IbHEHHS Ha Oeper.

Hartnapagokcanphime y ninh curyanii, mo CIIA BXoguTh y CIIMCOK KpaiH,
Aki parugikyBam KoHBeHIiI0 IO IOJETIIeHHsA MDKHapOJHOTO MOPCHKOTO
cygHomIaBcTBa 1965 poky. IlpuitHaTTa nompaBok [0 jfomarka KonBeHiii
FAL-65 6yno HeoOXifHO 3 OITIAMLY Ha TEMITN PO3BUTKY MDKHAPOIHOTO Cy/IHOIIIABCTBA
i 30iy1p1ITeHE YMICTI0 POPMATIBHOCTEIT, AKVX IOBVMHHI IOTPUMYBATUCA CYAHA B TOPTAX
3axopy. Bci kpainm cBiTy BUSHAIOTb HEOOXi[HICTh MiHiMi3yBaTy, CIPOCTUBIIIN TIpa-
BWIA, [0 CTOCYIOTbCS IPUOYTTs, CTOSHKY, BiilIpaB/IeHHs CY/ieH, HaBaHTKEeHHA i
BUBAaHTa&)KeHHA BaHTaxXy. KonseHisa FAL-65 TakoX perymoe HOpMu i IpaBmia
10710 IIPOLERYP, SAKi IIPOXOJATD IMACAKMPU 1 YIEHM eKIlTaXKiB CY/ieH.

ITig gac mangemii COVID-19 coTHi TCAY MOPSAKIB 110 BCbOMY CBIiTy OIMN-
HIUIVCA 3aMKHEHi Ha CBOIX CyJHaX, 6araTo XTo 3 HMX He MOXKe OTpMMaTu HeoO-
XifHy MeIV4YHy HormoMory. 3apas y Mopi mepe6yBaroTh COTHI TUCAY MOPSIKIB pi3-
HUX HalliOHAJIbHOCTEN, AKi IPAIIOI0Th HAa BAHTAXHUX i IMACAKUPChKNUX CyJHAX.
I Bci BOHM nepeTBOpMINCA PaKTUIHO HA YB A3HEHMX, Y AKUX HEMA€e MOXK/IVBO-
cti 3iiiTy Ha Oeper i gicTatucs [OMy 4depe3 3aKpUTTA KOPHOHIB 0araTbox jep-
KaB i BifcyTHOCTI aBiapeiiciB. @akTop BTOMMU i IIOB’sI3aHi 3 HMM IICUXOJIOTiUHi
npo6eMu 361bIIYIOTh IMOBIpHICTh HeIIACHNMX BUIIAJKIB i aBapiii Ha CygHax.
Y nesxux MOPsIKiB TaKOXX BUHMKAE IMpobiemMa 00 YMHHOCTI JNOKYMEHTIB Ta
cepTudikaris, AKi MATBEPPKYIOTH KBaTiikallilo MOPsKiB, 6€3 AKMX MOPSIKI He
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MOXYTb IIpanoBaTy Ha cygHi. Taki JokymeHTM 3a3BM4ail Ail0Th ITATb POKIB,
HOTIM IX MOTPiOHO MiHATH, Ile pOOUTHC Ha Oepesi 3 IPOXOI>KEHHAM JOfiaT-
KOBOTO HaBYaHHA. Ti MOPAKY, XTO 3a/IMIIMBCA Ha Oepesi, pUSUKYIOTh HaJJOBrO
samnmuTIcsa 6e3 poboru.

[Ipo6nema mepeBTOMM MOPSIKiB, SIKa CIIOCTEPIraeTbCsl HUHI, — Ie MpsMa
3arposa OesImeli MOPCHKOIO CY[JHOIUIABCTBA Ta OXOPOHI JIIOZICBKOTO >KUTTS
Ha MOpi. 3a3Ha4yeHa IpobieMa TaKOXK ITO3HAYA€EThCS i Ha e(PeKTUBHOMY BUKO-
HaHHI MOPCBKVX CIIOJTy4eHb, i 6e3IepeIkoqHOMY QYHKIIIOHYBaHHI] TaHITIXKKIB
IIOCTaBOK BAHTA)KY MOPEM, OCKI/IbKI Ha CyJHaX HEe MOXYTb IIPALIIOBaTH MIPOT-
rOM HEBJ3HAYEHO JIOBIOTO TEPMiHY MOPAKM, AKi He MAaIOThb MOXK/IMBOCTI 3Bi/b-
HEeHHs Ha Oeper Ta Hi/iIal0TbCsl BTOM.

Tomy Hai3BMYAHO BXINMBO, 100 Ypsau BCIX [iep>kKaB IOPTY HeEBif-
KJIaJJHO BU3HA/IM K/IIOYOBY POJIb MOPSIKIB i 3po6W/In HeraiiHi KOHKpeTHi Aii yis
YCYHEHHA MepeLIKOZ I/Isl 3MiHM eKillaXKiB, TUM CaMUM IIPOIIOHYIOYM BUXIJ, 3 LIi€l
ryMaHiTapHOI Kpusy, 3abesnedyoun 0e3IeKy CyJHOIUIaBCTBA Ta OXOPOHY JIIOf-
CBKOTO >XUTTA Ha MOPI, JOTPUMYIOYMCH NPUHUMNIIIB CTA/IOT0 PO3BUTKY 1 CIIpus-
[09M BiTHOBJIEHHIO eKOHOMikM micia manmemii COVID-19.

CrneunianizoBani ycraHoBy Opranisanii O6’egnannx Hariit akTuBHO criiBI-
PaLIOIOTh /1A MOUIYKY BUXOJY i3 cuTyalii, mo crBopunacs. Tak, MixkHapoznHa
IajaTa Cy[JHOIIIaBCTBA, fAKa IPENCTaB/A€ HalliOHa/IbHI acouialil cyJHOBacC-
HUKiB CBiTy i 6inbire 80% cBiTOBOTO CyAHOIIABHOTO TOHHAXY, i Mi>kKHapomHa
deneparis pobiTHUKIB TPAaHCIIOPTY, sIKa MPECTAB/IsIE O/IM3bKO ABOX Mi/TbIIOHIB
MOPSKIB, Ki KePYIOTb MDKHAPOZHMMM TOPrOBUMM CyAHAMU II0 BCbOMY CBITY,
3BepHynucA 3 muctoM fio [enepanbHoro gupexkropa OOH, [enepanbHOro cekpe-
tapss MOII, TenepanbHoro cexperapsa IMO, IenepanbHoro pupexkropa Kon-
¢epennii OOH 3 Toprismi Ta po3BuTKy Ta BcecBiTHBOI opraHisalii 0XopoHM
3gopoB’s. Y nucti TonoBa Cekiil MmopsikiB Mixuapopnoi depeparii pobitHu-
KiB TpaHcnopty [eBin XaiiHJen 3adABUB, 1O «yPAJAM Aep>KaB IOPTY TAKOX
HeoOXi/JHO BBECTI IIPOLIeAYPH, IO TIOJIETIIYIOTh IIOJOPOXK MOPSIKIB Ha CyJHa i 3
CyJeH, 100 BOHM He IififaBamics HaJMipHOMY BIUIVBY Y CIIPOOi IIPOJIOBXUTH
CBOIO po0OTY i mepeBo3nTH CBiit Oaraxk» [5].

Jlep>xaBHMIT HOPTOBUI KOHTPONb € e(peKTUBHMM iHCTPYMEHTOM IIPUMYCY
BUKOHAHHS CyJHaMJ MD>KHapOJHIX HOPM, BUMOT i CTaHZAAPTIB y cdepi besnexn
MOpEIUIaBCTBA JI 3aXMCTY JJOBKI/ULA, TAKOX € iHCTPYMEHTOM BUABJIEHHS Cy0-
CTaHJAPTHUX CYyJeH. 3MiJICHIOIYM TaKuil KOHTPOJIb, Jiep)KaBa IOPTY IparHe
3armobirTy Heb6aKaHUM iHIMIEHTaM, IIPUTOAAM, aBapifiHMM BUIAJKaM i3 cyx-
HaMmy, AKi MOXYTb cratucs 0ina ii ysbepexoxs. IIpakTnyno Bci MbkHapopHi
KOHBeHIIii IIpo 6e3reKy Ha MoOpi nepef0ayaTh MpaByIa i BUMOTH, 5IKi MOXe
[epeBIpUTH Jep>KaBHUI IIOPTOBUI KOHTPOIb.
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Ivanova A. Ensuring working and living conditions of seafarers on board as an element
of the port state control system

Summary. The article discovers the provisions of international regulations, and considers
the special systems of control over the port state about ensuring working and living conditions of
seafarers on board, the simplification of formalities for members of the ship’s crew about shore
leave. The author examines the functions of the port state in carrying out port inspections in
relation to the detection of violations of fundamental rights and principles or the social rights of
seafarers in the field of employment. Compliance of the provisions on “control” of foreign vessels
in ports, as enshrined in the provisions of the IMO Conventions, is one of the links in the chain
of actions required for any government that decided to accede to such conventions (“ratification’,
“approval’, “acceptance” is the first link, “application” is the second and “control” is the third).
A necessary condition for the safety of navigation is a fairly strict and thorough control in ports
on the application of the provisions of international conventions on ships, the purpose of which is
to identify vessels that do not meet current international standards and take the necessary meas-
ures to correct deficiencies. States should cooperate with each other as widely as possible aiming
to agreed guidelines on inspection policies internationally, especially regarding circumstances
requiring the detention of a ship. There are determined conditions and the right of seafarers to
lodge a complaint with an authorized official in the port in order to facilitate the speedy and prac-
tical correction of the situation. If, as a result of a more thorough inspection, circumstances are
found to violate the employment rights of seafarers, the authorized official shall take measures to
ensure that the vessel does not go to sea until any non-compliance with labour standards in mari-
time shipping has been remedied. There is also made an analysis of ILO and IMO standards in the
provision of working and living conditions on board, taking into account the fact that seafarers
and ship owners, like all other persons, are equal under the law and have the right to equal legal
protection. It is prohibited discrimination in their access to courts, tribunals or other dispute res-
olution mechanisms. The problems of seafarers during the COVID-19 pandemic have been iden-
tified, emphasizing that the shore leave of seafarers is not only a matter of health and well-being of
seafarers, but also of maritime safety and efficient operation of ships.

Key words: port state control, seafarers’ working conditions, seafarers’ labour protection,
port state, fulfilment of obligations, maritime safety.
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TRENDS OF TRANSFORMATION OF THE CONCEPT
OF FREEDOM OF THE HIGH SEAS

Summary. The article examines the content of the freedom of the high seas at the present
stage of development, the role of the Conventions of the Maritime Law in the formation of the free-
dom of the high seas as an institution of International Maritime Law and analysis of the results of
the Conventions. The author examines current trends in the transformation of freedom of the high
seas in modern international Maritime Law. The principle of freedom of the high seas expresses the
objective need of States and peoples for the free use of maritime space for international economic,
political and cultural ties, as well as for the use of living ocean resources. In 1958, 1960 and 1982,
three Conferences on the Maritime Law were held under the auspices of the United Nations.

An important transformation of international cooperation and legislation is also related to
the principle of exclusive jurisdiction of the flag state. It means that on the high seas, any ship is
subject exclusively to the jurisdiction of the flag State, and no state has the right to interfere in its
lawful activities, except as provided by international agreements.

Today, the 1958 Geneva Conventions have mainly historical significance as the embodiment
of “traditional Maritime Law”, namely the law that existed before the transformations that took
place in the international community in recent years. The conventions were adopted in less than
a decade. The author argues that in order to maintain order in the open sea and protect its funda-
mental freedoms, it is necessary to participate not only in leading international organizations, but
also in all countries of the world, both coastal and landlocked. Important and effective actions to
achieve this goal are the involvement of more states to accede to major international instruments
and their implementation into national law. The principle of freedom of the high seas is impera-
tive. This is confirmed by the doctrine of the concept and content of the principles of jus cogens
and the provisions of the Vienna Convention on the Law of Treaties of 1969. This is extremely
important for maintaining the overall effective regime of maritime space, as a regional rule cannot
take precedence over general international law, especially before the norm of jus cogens.

Key words: freedom of the high seas, World Ocean, freedom of navigation, Mare librum,
Convention on the Law of the Sea.

Formulation of the problem. Freedom of the high seas (Mare librum) is
considered one of the oldest principles of the legal regime governing maritime
space, and its main elements were originally freedom of navigation and fishing.
Due to the rapid pace of scientific and technological progress, global warming,
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population growth in need of food, activities in the waters of the oceans have
gained new momentum, which requires legal regulation.

In 1958, 1960 and 1982, three Conferences on the Maritime Law were held
under the auspices of the United Nations. The last Conference ended with the
adoption of the UN Convention on the Law of the Sea, which established the
legal status of all maritime areas [3].

In connection with the consolidation of new maritime spaces, it is neces-
sary to consider the already well-established concept of international law in the
science of the open sea, the freedom of which is increasingly restricted, which
arouses interest in research. New trends in the transformation of the institution
of freedom of the high seas need further study. In recent decades, the problems of
development and use of the oceans have become global in nature, which signifi-
cantly affects the development of international relations and affects the interests
of all countries.

Analysis of recent research and publications. Despite the urgency of the
problem of studying the concept of freedom of the high seas, in legal science and
international law this issue is given insufficient attention. Problems of determin-
ing the principle of freedom of the high seas and its state in modern conditions
were studied by such representatives of domestic science of international law as
G. Antselevych, O. Shemyakin, V. Goncharenko and others. International legal
problems of navigation on the high seas were studied by Y. Bobrova, A. Skaridov,
A. Kolodkin, A. Hollik, T. Yomifumi, D. Rothwell and others.

Forming the goals of the article. The purpose and objectives of the study
are to clarify the legal nature and legal force of the concept of freedom of the high
seas. To achieve this goal, the following main tasks are identified: analysis of the
content of freedom of the high seas at the present stage of development; the role
of the Conventions on the Maritime Law in the formation and establishment
of freedom of the high seas as an institution of international Maritime Law and
analysis of the results of the Conventions; study of trends in the transformation
of the freedom of the high seas in modern international Maritime Law.

Presentation of the main research. The concept of the “high seas” did not
appear immediately. Initially, it was the practice that the coastal state proclaimed
its exclusive rights to exploit living marine resources and to navigate in less
extensive marine areas adjacent to its shores. The state, which declared any sea as
its property, in its territories demanded the subjugation of ships of foreign states,
collected duties and brought them under its jurisdiction.

Traditionally, the open sea is the space of seas and oceans that are outside
the territorial sea and are not part of the territory of any state. The exclusion
of the high seas from the sovereignty of states or groups of states was part of a
single historical process, accompanied by the recognition of each state’s right to
freely use the high seas. This process proved to be long and difficult, and it arose
as a result of the needs of states in the implementation of free relations for the
exchange of manufactured goods and access to overseas sources of raw materials
(4, p. 48, 109].
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The principle of freedom of the high seas is imperative. This is confirmed
by the doctrine of the concept and content of the principles of jus cogens and
the provisions of the Vienna Convention on the Law of Treaties of 1969. This
is extremely important for maintaining the overall effective regime of maritime
space, as a regional rule cannot take precedence over general international law,
especially before the norm of jus cogens. The main disadvantage of the 1982 Con-
vention is that its provisions on the need for interstate cooperation in order to
conserve the living resources of the high seas (Articles 117-118) are rather vague.
There are no precise instructions on how this cooperation should take place. The
commitment to cooperate depends entirely on the goodwill of the parties. And
if no agreement can be reached, then coastal states have the right to regulate the
catch of migratory species exclusively in their economic zone [1, p. 45, 186-190].

P. Gudev notes that the “transformation of sovereignty was that a hierar-
chical system of concepts was introduced: “sovereign rights”, “preemptive law”,
“zone of jurisdiction”. In addition, the Convention enshrines the equal rights of
both member states and competent international organizations. That is, in fact,
the foundations were laid for the involvement of intergovernmental organiza-
tions in the processes of maritime policy [9, p. 54, 174-178].

The framework of national sovereignty has been undermined by the adop-
tion of the concept of the common heritage of mankind. Substantiation of this
concept is a problem in international law. After all, in Art. 136 of the 1982 Con-
vention states: “The area and its resources are the common heritage of mankind”.
However, there is no definition of this concept. If we turn to the authors who
study the concept of common heritage, we can analyze the features by which
we can characterize the object of international law as belonging to the objects
of common heritage of mankind [8]. For example, G. Antselevich explored the
following features that can characterize one or another object of international law
as an object of the common heritage of mankind, namely: use for the benefit of
all mankind, only for peaceful purposes, inadmissibility of national jurisdiction,
equality of all peoples for the use of its resources, reasonable fair accounting of
the interest of all peoples in the use of resources, the inadmissibility of the assign-
ment of at least one part of the object. At the same time, the author singles out
from these features that in practice are characteristic of the waters of the high
seas, except for use for the benefit of all mankind and use only for peaceful pur-
poses. Although the 1982 Convention establishes provisions for the use of the
high seas only for peaceful purposes, this provision is not mandatory, as military
action is carried out in this maritime space [5]. Before the Convention entered
into force and the status of the high seas was formally assigned to international
waters, the 1958 High Seas Convention stated that “no State may claim the sub-
jugation of any part of the high seas to its sovereignty”. Therefore, international
waters had the status of “res nullius” and “res communis”, their resources and
spaces could be used by any state.

Today, the waters of the high seas are formally actively used as an object of
the common heritage of mankind, but from the point of view of international
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law they do not have such a status. In general, as noted by foreign authors, the
1982 Convention can rightly be considered the “Constitution of the Seas” in the
sense that it is the basis on which to continue the formation of global control over
the development and exploitation of space and resources of the oceans. It has led
to an increase in the number of treaties and agreements aimed at protecting the
marine environment and its biodiversity, acting in their capacity as a so-called
legal “umbrella” [19, p. 204-206].

Disputes arise over military activities (for example, anchoring, take-off or
landing of aircraft, intelligence gathering, surveillance, reconnaissance). The
United States, while not a party to the Convention, insists that military activity is
a legitimate use of maritime space, and coastal states have no convention author-
ity to restrict such activity within their exclusive economic zones. In addition,
from the position of the United States, the wording of Article 58 of the Conven-
tion that “States shall, in the exercise of their rights in the exclusive economic
zone, give due consideration to the rights and obligations of the coastal State and
comply with the laws and regulations adopted by the coastal State” shall in no
way confer additional powers on coastal States, activities of the United States and
other countries.

The United States also believes that military research (for example, the col-
lection of oceanographic, geophysical, chemical, biological information for mil-
itary purposes) does not fall into the category of marine scientific research, and
therefore can be easily carried out in the exclusive economic zone of a coastal
state [6]. Some states have a fundamentally different view on this issue. For exam-
ple, the Government of the Republic of Bangladesh, in ratifying the 1982 Con-
vention, stated that its provisions did not entitle other States in the exclusive eco-
nomic zone to conduct military maneuvers except with the consent of the coastal
State.

As mentioned above, with the adoption of the UN Convention on the Law
of the Sea, the development of the resources of the ocean floor and subsoil out-
side the scope of national jurisdiction ceased to be free, it was placed under the
control of the International Seabed Authority. In this case, the conflict is due
to the fact that thus there was a change in the legal status of these spaces and
resources, which for some industrialized countries was economically unaccept-
able. Since the principle of freedom of the high seas implies that each state has
the right to engage in any research or economic activity without any restrictions,
each state has the right to launch spacecraft from the high seas. In addition, the
1982 Convention does not prohibit the launch of spacecraft from the high seas.
However, the launch of spacecraft from the high seas may not impede the lawful
activities of other States in the oceans or international sea routes, the exercise of
other freedoms on the high seas. Therefore, the freedom to launch spacecraft on
the high seas is exercised in certain areas [10].

The high seas are probably the last region of the world’s oceans for which
the evolution of international law lags behind the development of economic
activity to some extent. Even before the entry into force of the 1982 Conven-
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tion, it was clear that additional measures on military activity, marine industrial
fisheries on highly migratory species and transboundary fish stocks, as well as
strengthening control over the environmental impact of mining and exploration,
could be introduced on the high seas in the near future and energy resources
of deep-sea areas. P. Gudev emphasizes that the dialectic of conflict in this area
is due to the fact that the freedoms of the high seas are increasingly no longer
considered absolute. They are more subordinated not to the national but to the
global interests of the entire world community [9]. Both the 1982 Convention
itself and other international instruments have transformed the original, centu-
ries-old regime of the high seas.

The Protocol of the Environment (1991) to the Antarctic Treaty is consid-
ered to be the first step of the world community towards the establishment of
protection zones on the high seas. In the field of shipping control, such areas,
including on the high seas, are formed within the framework of the International
Convention for the Prevention of Pollution from Ships (MARPOL) [2]. Annex I
(Rules for the Prevention of Qil Pollution), Annex II (Rules for the Prevention
of Pollution of Harmful Liquid Substances Transported in Bulk) and Annex V
(Rules for the Prevention of Pollution from Ship-Waste) of this Convention are
aimed at protecting certain areas in maritime areas defined as “special zones”.

Paragraph 10 of Regulation 1 of Annex I states that a special area means a
sea area where, for recognized technical reasons belonging to its oceanographic
and ecological areas and the specifics of navigation, it is necessary to adopt spe-
cial mandatory methods for preventing marine pollution oil. Such areas were
formed in the Baltic, Mediterranean, Black, Red, Arabian, and North Seas, as
well as in the Gulf of Aden and Antarctica. It should be noted that many of these
areas are outside national jurisdiction. In addition, according to special oceano-
graphic and environmental criteria, as well as shipping characteristics, MARPOL
can identify “particularly vulnerable marine areas”. It is important to form a JIU
under the auspices of the International Maritime Organization. It is assumed that
shipping activities may be harmful to the marine environment as a whole and to
some areas to a greater extent (operational discharges, accidental or intentional
pollution).

This is due to the fact that in accordance with paragraph 4 of Art. 194 of the
1982 Convention, “in taking measures to prevent, reduce or control pollution of
the marine environment, States shall refrain from undue interference with the
activities of other States in the exercise of their rights and obligations under this
Convention”.

The issue of naval activity on the high seas remains debatable. Yes, Art. 88 of
the Convention states that the high seas are reserved only for peaceful purposes.
However, this provision does not affect military maneuvers or the testing of con-
ventional weapons on the high seas. Art. 301 of the 1982 Convention as a whole
states in this regard that “in the exercise of their rights and obligations under this
Convention, States Parties shall refrain from threatening or using force against
the territorial integrity or political independence of any State or otherwise incom-
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patible with the principles of international law embodied in the Charter of the
United Nations™

The United States stated that, since the 1982 Convention did not clarify
terms such as “peaceful use” and “peaceful purposes’, there were no restrictions
on the right of States to exercise individual or collective self-defence; wartime,
but also in peacetime [7]. This position was formed in 1976 during the Third UN
Conference on the Maritime Law. It was that the term “peaceful use” could not
be an obstacle to military activity. From the point of view of the United States, the
1982 Convention, being a peacetime agreement, cannot impose any restrictions
on military activities or deprive a state of the right to self-defence.

From the point of view of environmental protection, in the most vulnerable
areas of the world’s oceans there is a need to form special “nuclear-free zones” or
zones where any naval maneuvers are prohibited. In the future, we can expect an
increase in protests over the trials on the high seas, the resources and spaces of
which are increasingly seen as the property of all mankind.

A study of the legal problems of the evolution of freedom of fishing on the
high seas, an analysis of the provisions of the 1982 UN Convention on the Law
of the Sea, the national legislation of individual coastal states governing fishing
in coastal areas, led to a number of conclusions. First, the principle of freedom
of fishing on the high seas arose, formed and affirmed as an element of a more
generalized principle - the principle of freedom of the high seas. For a long time,
it remained a customary rule of law, and with the adoption of the Geneva Con-
vention on the High Seas in 1958, it became a treaty rule. Secondly, the freedom
of fishing on the high seas is not unlimited. It is governed by many international
agreements, including the provisions of the 1982 United Nations Convention on
the Law of the Sea. In other words, the principle of freedom of fishing at present
can most likely be called the principle of rational (scientifically sound) fishing on
the high seas. Third, due to the establishment of 200-mile coastal zones by states,
the spatial limit of the principle of freedom of fishing on the high seas has been
significantly limited. Currently, it extends only to parts of the high seas outside
these areas.

Practical directions of development of the conventional regime on the high
seas are: fight against pollution of the marine environment; protection and con-
servation of living resources of the oceans; conservation of biological diversity.
No one doubts that the pollution of the marine environment is a global negative
trend and today no area of the world’s oceans can be considered in which there
is no such trend.

Given the crucial role of space and resources of the oceans for all mankind,
as well as the interdependence between the states of an ecosystem, the growth of
pollution requires urgent and adequate measures.

The 1982 Convention identified 6 sources of pollution of the marine
environment: pollution from land-based sources; pollution caused by seabed
activities; pollution caused by activities in the International Seabed area;
pollution caused by burial; pollution from ships; pollution from the atmosphere
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and through it. Priority should be given to preventive measures. At the same
time, self-defence measures aimed at protecting ships from acts of piracy and
other acts of armed attack on ships need to be improved, as it is difficult to create
an environment of full security for ships in different parts of the oceans, but they
often become completely vulnerable to armed attacks. Criminals know this and
this is one of the conditions that contribute to the commission of such crimes. As
in the case of the protection of ships from terrorist acts, measures of self-defence
of ships may be carried out by members of the “self-defence team” only if the
resolution of known legal problems.

It should also be noted that the absence of weapons on ships does not pre-
clude the use of force against pirates by members of the ship’s crew. Meanwhile,
during the implementation of force in self-defence of the ship from pirate attacks,
the following interrelated problems arise. On the one hand, resistance to pirates
can lead to casualties among the crew and passengers of the ship, and on the
other - in its absence, the unknown consequences after the departure of crimi-
nals from the ship (destruction of passengers and crew as witnesses, other dan-
gerous consequences).

According to experts, preparations for action in case of piracy should be
carried out taking into account the provisions of the plan to prevent pirates from
entering the deck. The plan should include a set of measures to combat pirates in
preparation for the passage of a dangerous area, when pirates are detected on the
approaches to the ship, as well as in case of their breakthrough on deck (mainte-
nance in readiness for immediate use of fire barrels; that can be used by pirates
to board a ship, etc.) [8].

The role of cooperation between coastal states in troubled regions is also
important. For example, Malaysian maritime organizations believe that the best
and most effective way to combat piracy would be to engage the police and naval
forces of coastal states to regularly patrol the most dangerous areas of the sea.

In order to maintain order in the open sea and to protect its fundamental free-
doms, it is necessary to involve not only the leading international organizations, but
also all countries of the world, both coastal and landlocked. Important and effective
actions to achieve this goal are the involvement of more states to accede to major
international instruments and their implementation into national law.

Conclusions and prospects for further research. The adoption of the four
conventions meant that the unity of the Maritime Law was lost, but there may be
advantages, such as the adoption of conventions and a single protocol instead of
a single legal act, trying to involve more states in at least some of the conventions,
avoided a large number of radical reservations. Today, the 1958 Geneva Conven-
tions have mainly historical significance as the embodiment of “traditional Mari-
time Law”, namely the law that existed before the transformations that took place
in the international community in recent years. The conventions were adopted
in less than a decade. However, despite their legal quality, they were quickly per-
ceived by most states as obsolete. The Third United Nations Conference on the
Maritime Law lasted from 1973 to 1982. However, as a result of eleven sessions
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held in various parts of Europe and the United States, a single United Nations
Convention on the Law of the Sea was adopted on 10 December 1982.

The non-participation of the United States in the 1982 Convention signif-
icantly undermines the established conventional water regime. All this in com-
bination underestimates the universally binding nature of the 1982 Convention,
which provokes a future increase in the number of legal disputes and threatens
the existing legal order in the world’s oceans.

Active work is under way to develop an agreement on the protection of
marine biological diversity outside areas of national jurisdiction, including
through the establishment of marine protected areas in the high seas. The Interna-
tional Maritime Organization and the Food and Agriculture Organization of the
United Nations will influence the formation of International Maritime Law, the
interpretation and implementation of certain provisions of the 1982 Convention.
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Kogs6an A. B. Tenpennii pancdopmanii konuennii ceodopy Bigkpuroro Mops

AHoranjis. Y cTarTi J0CIDKY€eThCA 3MiCT CBOOOAM BiIKPUTOrO MOPS Ha Cy4acCHOMY eTarli
PO3BUTKY, portb KoHBeHIIill 3 MOpCbKOro TpaBa y popMyBaHHi Ta CTAaHOB/IEHH] CBOOO/M BiKpH-
TOTO MOPS AK IHCTUTYTY MDKHApPOZHOIO MOPCBKOTO IpaBa Ta aHanli3 pe3y/nbTariB KoHBeHMLill.
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ABTOp HOCTiIKYe cydacHi TeHAeHIi TpaHcpopMalii cBOOOAN BiIKPUTOr0 MOpPS Y CY4acCHOMY
MDKHAapOJJHOMY MOPCbKOMY IpaBi. [IpuHumm cBo6oAM BifKpUTOro MOps BUPaKae 00 EKTUBHY
HeOOXifIHICTb Jlep)kaB Ta HApOJiB y BiIbHOMY BUKOPMCTaHHI MOPCBKUX IIPOCTOPIB /A 3filic-
HEHHsSI MDKHApOJHMX eKOHOMIYHMX, MOTITMYHUX Ta KYIbTYPHUX 3B’SI3KiB, @ TaKOX BUKOPU-
CTaHHS KMBUX pecypciB okeany. Y 1958 p., 1960 p. Ta 1982 p. nip erigoro Opranisarii O6’eaHa-
Hux Hauiit 6ymo mposenero Tpu Kondepenuii 3 Mopcbkoro mpasa.

Baxx/mmBa Tpancopmanis MiXKHApOIHOTO CIiBpOOITHMIITBA Ta 3aKOHOAABCTBA IOB A3aHA
TAKOX 3 IPMHIMIIOM BUK/IIOYHOI IOPUCAMKII iepkaBy TIpanopa. Lle o3Havae, 1m0 y BifKpuToMy
MOpi Oyfib-AKe CYJHO MiANOPALKOBYETbCA BUKIIOUHO IOPYUCAVKILI Iep)KaBy TIPaIopa, i KoHa
Jiep)kaBa He Mae IpaBa BTPYYATHCA B JIOT0 3aKOHHY JiA/IbHICTb, KPiM BUNAJKIB, epef6adeHnx
MDKHapOJHMMM YTOJAMIL.

Harenep JKeneBcbki KoHBeHLii 1958 p. MalOTb, TOTOBHIM YMHOM, iCTOPMYHE 3HAYEHHA
AK BTiIEHHA «TPajMIilIHOTO MOPCHKOIO IIpaBa», a caMe TaKoro IpaBa, AKe iCHyBamo [0 TpaH-
chopmariit, mo BifbOy/mIcs B MDKHApOZHOMY CIIIBTOBAapUCTBi OcTaHHIMM pokamy. KoHBeHIi
Oy IPUITHATI MEHII HDK 3a JeCATUITTA. ABTOP CTBEPIXYE, L0 I MifTPUMAHHSA HOPSAAKY
y IPOCTOpPAX BiIKPUTOTO MOpsI Ta 3aXUCTY J1OTO OCHOBHMX CBOOOJI, HeOOXijHA Y4aCTh He JIMLIe
IPOBIIHNX MDKHAPOJHYX OpraHisaliil, a it ycix iepXaB CBIiTY K HpUOEpeXHNX, TaK i THX, 10
He MAIOTb BUXOJY /10 MOpA. Bask/mBuMm Ta eeKTHBHIMM AiAMM I JOCATHEHHA Liiel MeTn €
3aJTy4eHHs OibIIOI KiTbKOCTI lep)kaB JL IIPMEIHAHHA 10 OCHOBHIX MDKHAPOJHYX aKTiB Ta ix
iMIIIeMeHTalliA B HAlliOHa/IbHe 3aKOHOAABCTBO. [IpyHIMI cBOGOAM BiIKPUTOrO MOps € imIte-
patuBHMM. Lle miATBepIKYETbCA JOKTPUHO, 10 CTOCYETHCA MOHATTA i 3MIiCTy IPMHLIMIIB jus
cogens, Ta ONOKeHHAMY BieHCbKOI KOHBEHIIII IPO ITPaBO MiXXHAPOLHMX K0roBopis 1969 p. Lle
Ma€ BYHATKOBO Be/IJKe 3HAYEHHA /LA 30ePesKeHH 3arajloM i€BOT0 PeXXIMY MOPChKIX IIPOCTO-
PiB, OCKiZIbKM perioHazbHa HOpMa He MO)Ke MaTy IePeBaXKHOI CU/IN TIepes; HOPMOKO 3araIbHOTO
MDKHApOJHOTO IpaBa, TM Oi/Ibllle TIepes; HOPMOIO jus cogens.

KnrouoBi cmoBa: cBo6opa Bifxpuroro mops, CBiToBuil OKeaH, cBOOOJA CYAHOIIABCTBA,
Mare librum, KonBeH1jist 3 MopcbKoro npasa.
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COKVPMHCBKA O. A.,

KaHANAT IOPUANIHNX HAYK,

JoueHT Kadenpy ny0miYHO-NIPaBOBYUX FVICHUIIIIH
binonepkiBchbKOro HaliOHa/IbHOTO AarPapHOrO yHiBepCUTETY

KOBAJIBYYK . B,

KaHANMJAT OPpUANIHUX HAYK,

JOLeHT Kadenpy ny0riYHO-NIPaBOBYUX AVICIUIDIIH
binonepkiBchbKOro HaliOHa/IbHOTO ATPAPHOrO YHiBepCUTETY

AHAAI3 MPOBAEM MIXHAPOAHOIO NMPABA
LLLOAO KOHTPOAKD 3A BUKOPUCTAHHAM
BIOAOTIYHOI TA XIMIYHOI 36POI:
ICTOPUKO-TTPABOBUIN ACNEKT

AHoTanjia. Y cTarTi mpoaHaisoBaHO CTaH PO3BUTKY Ta peastisaliii mporpam 3 BUPOOHMIITBA
Ta POSHOBCIOIKEHHs bionoriyHoi Ta ximiuHoi 36poi. ITpoBeeHo anani3 36poitHNIX KOHPIKTIB, T
Jac AKMX Oy7I0 BUKOPUCTaHO ab0 MaJia Miclie Clipo6a BUKOPUCTAHH:A 30Ol MacOBOTO 3HMILIEHHSA K
3aco0y BefleHHs BilfHI. ABTOpaMI1 IIPOAHa/Ii30BaHO TIPaBOBY 0asy i 3a0e3NedeHHs IPUTATHEHHs
70 BifOBiTa/IBHOCTI BUHHIMX Y TOIOHNX 37I0YNMHAX, @ TAKOX LIULAXN peaisallii KOHTPOO 3a Jep-
KaBaMI-TIOPYIIHNUIIAMY Ta HeOOXiHICTb BTPY4aHHA CBITOBOI CIITBHOTY 3 JOIIOMOTOIO BCIX MOX-
NIMBUX 3ac00iB, He 3a00POHEHNX HOpPMaMM MDKHAPOJHOTO IIpaBa. 3a pe3y/nbTaTaMyl JOCTIPKeHHs
aBTOPM LM BUCHOBKY, 1O Cy4acHi 6i0TeXHOMOriYHi po3poOKM B LVMBIIBHIN IIPOMICIOBOCT,
TO/IOBHVM YMHOM Y Tay3i papMalleBTUKI Ta BeTepUHApii, HOertm BUpOOHULTBO, 30epiraHH:A
Ta TIOfjA/IBILINIA TTepexiz y GopMy 00II0BOr0 3aCTOCYBAHHs JIESKIX BUAIB XBOPOOOTBOPHIX MIKpOOp-
ranismiB. [Jo cepeyunu 70-X pokiB MUHY/IOTO CTOMITTA 6ioToridHa 36posi Majia BUSHA4YEHY BiliCbKOBY
niHHiCTb. OffHAK 3 OI/LAZY Ha piBeHb HAYKOBOTO Ta TEXHOTIOTYHOTO PO3BUTKY TVX YaciB 6y/1o Maibke
HEMO)K/IVBO TIOTIEPEAVTY Pe3y/IbTaTy il BIVTMBY Ha JIIOJiell Ta HABKO/IMIIIHE CEPEJOBMILIE, & IPOOIEMI,
1110 TIOB’A3aHi 3 1i 30epiraHHsAM Ta MOBOPKEHHAM 3 Heto, Oy/ HaATO BEJMKI Ta CKIafiHi y 3aCTOCY-
BanHi. Tomy, sIK HACTIOK, iHIII By 30pOI MaIv 1epeys Helo sIBHi IepeBari. 3Ha4yHi yCIIiXy LMBIIbHOI
IIPOMIICTIOBOCTI 33 OCTaHHi COPOK POKIB J03BOJII/IN BUPOO/LATY O1IbII epeKTUBHY i ITepefidadyBaHy 3
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TOYKYI 30pY KOHTPOJIIO 32 Pe3y/IbTaTaMI ii BUKOPYCTAHHS 30poto. ABTOPH [NV BUCHOBKY, IO HAl-
CK/IQJIHIIIOK0 YaCTVHOKO UL IPYXOBYBAHHA POrpaMyt CTBOPEHH: 6ionorivHoi 36poi € 3aBepIeHH:A
Tpoliecy BUPOOHMITBA 36poi, KO MIiKPOOpraHisMy ab0 OTpYITHI pedOBUHM 3aBaHTXYITbCA Y
pakeTHi 60€ronoBKy, 60MOM, apTIIEPIiiCbKi CHAPSA/M a00 B EMHOCTI /IS PO3MIIIOBAHHS Y TOBITPI.
Xoua Taxi fiil MO>KHa 3711iICHIOBATH 0€3I0CEPEHbO Tepefi MOYK/TMBUM 3aCTOCYBAHHAM, 11O JIO3BOTUTD
JIOCATTY MAKCUMATIbHOTO HecrofiiBaHoro eekty. HaitOimpmmit BB y 1IbOMY pasi I CMEpTOHOCH
30pos MOsKe 3aBJIaTy 6€33aXVICHOMY IIVBITbHOMY HaceleHHIO. B Mexxax joc/i/pKeHHA aBTopami 6y1o
TIPOAHA/Ti30BaHO HU3KY MDKHAPOJHNX JOKYMeHTiB: YKeHeBChKIIT IIPOTOKOI 3 XiMi4HVX Ta GaKTepio-
JOTiYHVX BUAB 30poi 1925 poky, [leprmit JogatkoBuit mporokon o XKeneBcokux Kousenuyiit 1977
poky, KonseHiito 3 6iomoriunoi 36poi 1975 poky, KeneBcbky Konseriiito 1949 poky, [aasbky Kon-
BeHLi0 1906 poky, Pumcekumii craryT Mixknapogsoro Kpuminamsaoro Cymy 1998 poky romo.

KitouoBi cnoBa: 6ionoriuna 36post, XimiuHa 306pos, amapTeis, 30posi MacOBOro 3HUIEHH,
OTPYJIHi PeYOBMHIL

INlocranoBka mpo6memu. Teopetnyno 6Gionoriuna 306post 3/aTHa 3aBfa-
BaTM OAraTOTMCAYHMX BTPAT JIIOACHKVX >KUTTIB, HABITh IIiJ] Yac BUKOPUCTaHHSA
Iy>ke He3HauHOI Ki/ibKocTi Marepiany. biomoriuna 36posi MoXKe CTBOpPIOBATVICh
IJIIXOM BYIKOPUCTAHHSA >KMBMX OpraHi3MiB (Hampmkiaj, 6akrepiit i BipyciB)
a00 OTpMMaHUX 3 LMX OpPraHi3MiB OTPYIHUX pedoBUH (OTPYT). 3a HasIBHOCTI
HeOoOXiTHMX TeXHOJIOTIN i 3HaHb BOHO BUJAETHCS O1/IBII [lelIeBUM Ta IPOCTUM 3
TOYKY 30pYy BUPOOHMUIITBA, H>K BUPOOHMIITBO sifiepHOi 30poi.

Tox He BUHMKa€e CYMHIBIB 1110710 Hebe3mekn 6ionoriynol Ta XiMigHOI 36poi
JUISL JTIOJICBKOTO XKUTTS, SIKY SIK 30POI0 MAaCOBOTO 3HVIIJEHHS MOYKHA ITOPiBHATH 3
ANepHOIO 30POEI0, I JIesIKi lep>KaBy PO3ITIAAAI0Th MOXK/IMBICTD il 3aCTOCYBaHHS
AK ekBiBajleHTy. OCTaHHIMM pOKaMM BiI3HAYA€THCS piske 30i/IbIIEHHA 4ycIa
IepXKaB, L0 BOJIOAIIOTh MOTY>XHMM HAyKOBO-BUPOOHMYMM IOTEHIIIAIOM Y
cdepi 6ioTexHoOTiI, Mikpo6iosorii, reHHOI iH)KeHepil, a TAKOXX MAIOTh KOJIEKIIil
[IATOT€HHMX OiO/NOTiYHUX areHTIiB, caMe TOMY HayKOBI JIOC/TiJP)KEHHA 1ji€l TeMu
HabyBalOTh 0COOMNBOI aKTYaTbHOCTI.

AmHasis ocTaHHIX gocmigKeHsp i my6mikanin. OxpeMi IMTaHHA KOHTPOITIO
3a BUKOPYICTAaHHAM Oiosoriynoi Ta XiMiyHOI 36poi focmipKyBanm Taki yKpain-
cbKi BueHi, sk M. T. BacunbeBa, M.B. [pe6eniok, O.O. Tonoanpkuii, b.11. JleoHoB,
P.O. Maptuniok, I.I. Ounienxo, [I.J1. TToxnoncekuii, P1. Cubipna, M.1O. Tapa-
coBa, B.B. TarapnnoBa Ta inmri. Pasom i3 Tum femani 6inpinoi yparu noTpe6yoTh
normb/eHi HayKoBi JOC/TII>KeHHS KOHTPO/IO 32 BUKOPUCTAHHAM 0i0/I0Ti9HOI
Ta XiMi4HOI 36p0i 3 METOI0 YIOCKOHA/IEHHS JIOTO IIPAaBOBOTO PETY/IIOBAHHS.

Merta 1oCTiIPKEHHA IONATAE Y BMpo6HeHHi Ha OCHOBi BC€6IYHOTO BUBYEHH S
OCHOBHMX IIP0o671eM MXXHapOJHOTO IpaBa I[0Jj0 KOHTPO/IIO 32 BUKOPUCTAHHAM
6ioynoriyHoi Ta XimMiuyHOI 30poi, aHasi3y cTaHy MiXXHapOJHO-IIPABOBOTO PETYIIIO-
BaHHA B 1iit cdepi MPOIO3uLLii MO0 BIOCKOHAIEHHSI MI>XKHAPOHOTO CIIiBPO-
OiTHUIITBA Ta PO3BUTKY MDXXHAPOJHOTO IIpaBa B rajy3i KOHTPOJIIO 32 BUKOPYC-
TaHHAM 610/10riYHOI Ta XiMi4HOI 36POI.

Bukman ocHoBHOTrO Marepiamy mocmimkeHHs. CydyacHi 6ioTexHOMOriuHi
pPO3poOKN y IVBiIbHI IPOMUCTOBOCTI, TOJIOBHUM YMHOM Y Tamysi ¢apmarie-
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BTUKI Ta BeTepUHApii, Moyermmim BUpoOHNIITBO, 30epiraHHA Ta IOAA/IbIINIA
nepexiy y ¢opmy 60/0BOro 3acTOCyBaHHS MESKMX BUJIB XBOPOOOTBOPHMX
MikpoopranismiB. [lo cepemmuu 70-X pOKiB MMHY/IOrO CTOMITTA GionmoriuHa
30posi Masia BU3HauYeHY BijiCbKOBY LIiHHiCTb. OHAK 3 OI/IA/y Ha piBeHb HAyKO-
BOT'O Ta TEXHOJIOTIYHOTO PO3BUTKY THX YaciB 6y/10 MaiKe HEMOXK/IBO IOIepe-
JATY pe3y/IbTaTH il BIUIVBY Ha JTIOfiell Ta HAaBKO/IMIIHE CepefjoBuILe, a IPOOIeMI,
1110 TIOB’sI3aHi 3 ii 30epiraHHAM Ta MOBOI>KEHHSM 3 Helo, Oy/Iu Ha/iTO BE/IUKi Ta
cknapHi y 3acrocyBanHi. Tomy, Ak Hacmifok, iHmIi Buay 36poi Manu mepey, Heto
ABHI IepeBaryu. 3Ha4YHi YCIiXM IMBIIbHOI IPOMMCIOBOCTI 32 OCTaHHI COpPOK
POKiB Ho3BO/MMIM BUPOO/IATH OinbIl eeKTUBHY i TepefbdadyBaHy 3 TOYKU 30PY
KOHTPOJIIO 32 pe3y/IbTaTaM ii BUKOPUCTaHHA 30poio.

HeoOxifHO TakoX ypaxoByBaTy, 110 IpOrpamy BUpPOOHUIITBa 6iomoriv-
Hoi 36poi 3HAYHO IPOCTillle 3aMacKyBaTy IIijJ UMBiNbHI po3poOKy Ta BUPOO-
HUILITBO, TOAi SIK IIpOrpaMy CTBOpPEHHs sAfepHOl um XiMidHOI 36poi Maibke
HeMOX/MBO. CaMe Iiefl MeTOJ, BUKOPUCTOBYBABCSA Mi/IA NPUXOBYBAHHA JBOX
HalOiMbIINX TAEMHMX NPOTrpaM, L0 CTanu Bigomumu micns [Ipyroi cBiToBol
BiifHM — pociricbkoi (i BMKOHaHHA movanoch me 3a yaciB CPCP) Ta ipakcbkoi
[8]. HaiicknmapHimow 4YacTMHOIO [ NPUXOBYBAHHS INPOTPAaMU CTBOPEHHS
6iomoriyHoi 36poi € 3aBepIlIeHHs NpoIlecy BUPOOHUIITBA 30pOi, KO MiKpo-
opraHismMu ab6o OTPYJiHI peYOBMHM 3aBaHTAXXYIOTbCS Y paKeTHi OO€ETOTIOBKI,
60MO6M, apTuIepiricbki cHapsaaM a60 B €MKOCTI J/Isl PO3NWIIIOBAHHSA Y MOBITPI.
Xoua Taki Ail MOXKHa 37ijicHIOBaTH 6e3I0CepefHbO Mepel MOXK/IMBUM 3aCTO-
CYBaHHAM, IO JO3BOIUTH HOCATTY MAKCUMa/JIbHOTO HECIOAiBaHOTO e(eKTy.
Hai6inpmmit BIVIMB y IiboMY pasi i cMepTOHOCHA 36posl MO>Ke 3aBaTH 6es3-
3aXVICHOMY IJVIBiIbHOMY HAaCE/IEHHIO.

Y pasi 3acTocyBaHH: XiMi4HOI 30pOi [/I1 OTPUMaHHSA TaKol X Ki/IbKOCTI
MOCTPaXKAAMUX 3HAZOOUTHCS 3HAYHO Oifnblma KibKiCTh XIMIYHMX peYOBUH.
Hamnpukiaz, HaBiTh TpMCTa KiZIOrpaMiB TaKOi CMEPTENbHO OTPYIHOI PEYOBMHI,
AK HEpBOBO-TIAPAJIITUYHMUI Ta3 «3apiH», 10 3aCTOCOBAHMII Ha aHA/IOTIYHOMY
00’exTi, 3MaTeH BOUTHU Bif BiCiMEeCATM [O BOXCOT JIIOfEIl, OXOMUBIIN IIPU
LIbOMY JIMII€ YACTUHY TEPUTOPII, AKY MOXKE OXOIUTH Y IECATD pasiB MEHILNII 3a
BAarolo CHapsp 3i cnopamu cubipcpbkoi Bupasku [4, c. 32].

Bukopucranus «bakTepionoriyHux 3aco6iB BefjeHHs BiifHM» 3a00pOHS-
€TbCSI MDKHAPOHUM IIPAaBOM 3 4aciB, Komm OyB npuitHATuil y 1925 poui JKene-
BCBKMIT MIPOTOKON TO XiMiYHMX Ta Gakrepionorivynmx Bupax 36poi [6]. Came
TaKo0 Oy/Ia peaklis CBiTOBOI CIIIJIBHOTY Ha TOJ XKaX, SIKUM CYIIPOBOJKYBAJIOCh
BMKOPVCTAHHA OTPYNMHUX rasis mij 4ac Ilepmioi citoBoi BiliHu. JIBa mecaTn-
JMTTA TOTOMY, IiJi 9ac C/IyXaHb y TaK 3BaHiil «MeIN4YHiN crpasi» Ha Hriopn-
6ep3bKOMY Ipolieci, MiICyAHi, KpiM yCbOTo iHIIIOTO, 0OBMHYBauyBaIUCh Y IIPO-
Be[leHHI MeUYHMX Ta OiONOTiYHMX eKCIEePUMEHTIB HaJ| TUCSIYaMU TPOMAIsH
Himeyunnn ta iHo3eMHux rpoMazisiH. Topi TpuOyHa BUHIC pillleHHS PO Te, IO
Ake 6 mpaBo He Maita HiMeydnHa, eKCIlepyMEHT Y04 Ha CBOIX I'POMAJIAHAX, 10
Oy yB’sA3HeHi, Ije IpaBoO «He MO)Ke IIOIIMPIOBATICA Ha MOX/IMBICTD 3aCTOCY-
BAaHH:A AHAJIOTIYHOI MPAKTUKM CTOCOBHO TPOMA/IAH iHIINX JIep>KaB, O[O0 AKUX
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Oy/ny 3aCTOCOBaHI I1i eKCIIepMMEHTH B HEMIOACHKIX Ta )KOPCTOKMX YMOBAX Ti€l0
MipOI0, AKOK 1ji eKCIIEPMMEHTH He € BIVICBKOBMMM 3JI0YMHAMU, BOHU CTaIOTh
37I09MHAMM [IPOTH JTIOMSTHOCTI» [2].

He nuire HanucTy cTBOproBany Tabopu cMepTi B Iepiof, 110 IepenyBaB
Hpyriit cBiTOBINI BiitHi. IMOHII TaKOX Many CBOI KOHIIEHTpaLiiiHi Tabopu. AJe,
Ha BigMiHy Bif HIMIIiB, IX MeTOI0 OY/I0 He 3HUILEHHS JIIOfiell,  BUKOPYCTaHHS
3BMYANHYX 3/IOYMHIIIB i BilICbKOBOIIOJIOHEHNX SK «IiHOCTIJHUX KPOIUKIB» I
6io/IOTiYHMX, @ TOJEeKY/AY 7 XIMIYHMX BilICbPKOBUX eKcrepuMeHTiB. [TinrpyHTsM
IIbOTO MPOLIECY CTAJIO iCHYBaHHA MpaBUX (PaHATUKIB-MiTiTapIUCTiB, AKi nepeBa-
JKaJIM B ATIOHCHKOMY CYCIINbCTBI 3 KiHIA 1920-X poKiB aXK 10 3aKiHYE€HHA BillHM.
Bonu BBakasu, 10 fi71 JOCATHEHHA IXHbOI MeTH — TaHyBaHHA fAnonii y CxigHii
Asii, c1i BUKOPUCTOBYBATI TaKi €K30THYHI BUAM 30poi, K 6aKkTepionoriyua ta
ximivyHa 36pos. Cama JyMKa Ipo Iie BXKe € )KaX/IMBOI0, aJIe Ti, XTO iHiIliloBaB po3-
pOOKyY mporpaMu Iofi0 CTBOPEHH TaKoi 30poi, MV fali Ha LIbOMY IUIAXY I
3aIIPOIIOHYBA/IM He TIIBKYU CTBOPUTH 1i B 1Ta60OPATOPIiAX Ta BUKOPUCTATY IIPOTH
BOpora B 0010, asie if CIIoYaTKy ZOCTIAUTH 11 Ii10 Ha 3BUYANTHUX JTIOMISX.

Hacmigkom po3BUTKY BCiX IMX IO CTano 6}7,[[iBHI/II_[TBO BeIeTEHChKOI
Mepexi Tak 3BaHUX «(abpuK cMepTi», sAKi Ha MOYaTOK [Ipyroi cBiTOBOI BiitHN
po3TalIyBanNch Bif Janekux cTenis BHyTpimHboi Monromnii o CiHranypy ta
Bif banrkoka no Manimu. IlenTpoM wmiel imnepii cmepri cras Ilin-®an, nepep-
micta Xap6ina, micta Ha IliBHOui Kurato, me 71 posTamryBanmach pesupieHINisa
3aCHOBHUKA IpOrpaMu 3 po3pobku XiMiyHOI Ta GakTepiosnorivHoi 36poi rexe-
pan-nenrenanTa Cipo Icii.

Ha xoxHill 3 nux «pabpuk» mparoBano K MiHIMyM fABi Tucsadi gomo-
Bik. OKpiM 3BUYAHUX COJJAT, AKi IX OXOPOHAN, B YCiil Mepexi mpaljoBano
3a 3ara/JIbHUMM MiJpaxXyHKaMy O/1M3bKO JBAALATY THUCSAY JTiKapiB, Mikpobiono-
riB, BeTepMHAPHMX JIiKapiB, 300710TiB Ta 6oTaHiKiB. [lepcriexkTyBHi maroreHHi
pedyoBuHM Ta 6iomorivHa 36posi BUIIPOOOBYBA/INCH HA VB A3HEHMX. 3a IIPUO/IN3-
HYIMI IifIpaxyHKaMy, XepTBaMU VX BUIIPOOYBaHb CTa/IM Bifl ABAaHAALATHU IO
IUATHAALATH TUCSY YOJIOBIKiB, >KiHOK Ta giteit. Ille mecATKM THCAY 3arMHYIN
BHACJIi/IOK IIPOBEJIEHHA TaK 3BaHUX «IIOJIbOBUX BUIPOOYBaHb»: 4epe3 pO3IIOB-
CIOJ[)KEHHS 3apa)keHOl ITaTOreHHMMM MiKpOOpraHisMamy DXKi; BUKUZAM LMX
OpraHisMiB y KpMHMIIi Ta iHIII IpicHi BOJOVIMY; iHillia1lig emifeMil Xxomepyu BHacC-
JIITOK BBeJEeHHS Ii 36YI[HI/IKa Yy KPOB CeJIsH IIifi BUITIAIOM LIeIJIEHHA Bifl XBO-
po611; po3NMITIOBAaHHS Ta PO3OPU3KYBaHHS 3 HOBITPs Pi3HMX BUJIB 610710TiYHOI
30poi Hay| ceamMM Ta MicTaMuL.

Xoya ypsap Anownii 006iIAB CTABUTUCH N[O BilICBKOBOIIOJIOHEHNX Typ60T-
JIMBO Ta 3 IOBArol0, HACIPABJi 4O HUX BiTHOCUINCH HA[I3BMYAIHO KOPCTOKO.
MepuyHoro o6CIyroByBaHHs Jyisi HUX ab0 30BCiM He 3acTOCOBYBamy, abo B
KpauoMy pasi BOHO Oy/IO IPUMITMBHMM Ta BMPI3HANOCH LIIKOBUTOI Oaii-
myxictio. Hacmifky Takoro raHeGHOTrO CTaBJIeHHS [O BilfiCbKOBOIIOJIOHEHVX
CTAIOTh 3PO3YMiJIi MiC/IA MOPIBHAHHA PiBHS CMEPTHOCTI y SAMOHCBKMUX Tabo-
pax 1 BilfICbKOBOIIO/IOHEHMX 3 PiBHEM CMEPTHOCTI B €BPOIIEIICBKUX TabOopax.
B anoncbkux Tabopax piBeHb CMEPTHOCTI 6YB y ciM pasiB BUIMIT HIX y €BpoO-
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nelicbkyx. Hait6inbi >kopcTokuM, Ha Hally ZyMKY, Oy/I0 pillleHHS ATIOHCHKOTO
MEJVYHOTO KEePIBHUIITBA, NpUIHATE y 1942 polli, KOonu ANOHCbKA apMisd 3aX0-
IJJIa BEJIVKY TEPUTOPII0 Ha TUXOOKEAHCHKUX OCTPOBaX Ta y3bepexoxi Asii,
IIpO Te, IO BiJfICbKOBOIIOJIOHEHI Ta 0co0u, SIKi MPOXKMBAIOTh Ha 3aXOIUICHNX
TEPUTOPIiAX, € NePUIOYEPrOBUMM KaHAUAATaMI I IIPOBEIeHHA NOCIi/IiB HaJ
JIObMY, @ TAKOXK 3aMiHATb TBAPUH, 1110 TPAANULITHO BUKOPUCTOBYBAINCD IIiJ
Jac BUBYEHHA MEJULIVIHNA.

AHaji3 MDKHapOJHO-NIPaBOBMX aKTiB CBIJYUTb, IO CY[OBE I€peci-
JlyBaHHS pO3POOHUKIB AMOHCHKOI IpOrpaMy CTBOpeHHs Oionoriunoi 36poi
HOBVUHHE 6y/I0 cTaTy Majbke HeMMHy4YrM. HatomicTb, ockinpky Topi Bei mopil
AKyMY/IIOBa/IVICh HABKOJIO «XOJIOMHOIL BIifHM», [Iif HOPM MI)KHapOJZHOTO ryMa-
HITAapHOIO IpaBa B IIiil ramaysi 6yJ1a 3BeJlcHa HaHiBellb. MiXXHapopHO-1Ipa-
BOBi aKTU, SIKi IPUIIMaINCh 3TOJOM, JINIIE TTOCYININ 3a00POHM Ha 3TI0YVHU
TAaKOTO pOAY, B AKMX 3BMHYBadyBanu Anomniro. Hanpuxkman, Ilepmmit [Jomat-
KOBUII IPOTOKOJ 710 JKeHeBChbKMX KOHBEHIIiN 1977 poKy 3a00poHsIE «MeaMIHI
Ta HAYKOB1 €KCIIEPMMEHTN» HAaBITb Y TOMY pasi, KO IX IPOBOAATH 31 3roau
migmocnigHoro [5].

Y ranysi KOHTpo/0 Haj, 030poeHH:sM jie KoHBeHis 3 6iooriuHoi 36poi
1975 poxy, sika 3a60pOHsIE «pO3pOOIATH. .. bakTepionoriyHi abo b6ioorivyxi, abo
OTpYyIiHi pedoBMHN (Ta) CHOPAMKEHHS», IO IpU3HAYeHe I BUKOPUCTAHHSA
a00 IOIpaBJIeHH:A «TaKVMX PEYOBVH 3 BOPOXXMMM HaMipamu abo mij gac 36poii-
Horo KoHGKTY» [9]. OfHak, He3BaXkaluy Ha BCi 3a00POHY Ta IIepecTiTyBaHH,
MO>KHa KOHCTATyBaTH, 10 10 80-X POKiB MMHY/IOTO CTOMITTA ypAp Anownii 3ame-
pedyBaB aKTVM CKOEHHs TAKOTO POAY 3/I0YVHIB JIOTO /TiKapsAMU Ta BYEHUMI,
He3Ba)kaloul Ha Te, 1110 3aKOHM, SKi 3aCTOCOBYBAIUC 1O 30pOITHNX KOHQITIKTIB,
KaTerOpPMYHO 3a00POHS/IN TaKi 37104MHM 11je B Iepiox Jpyroi cBiTOBOI BiitHY, 1O
OpuIHATTA JKeHeBCcbKIX KOHBeHT 1949 poky.

Konsen1is 3 6ionmoriunoi 36poi, mo Habyma unHHOCTI y 1975 poui, 3a6opo-
HSIE JOCTIi/KEeHHs, pO3pOOKY, CTBOpPEeHH, 306epiraHH: abo npugdaHHs 6ionoriy-
Hoi a60 Tokcn4HOI 36poi [9]. KoHBeHIis TakoX 3a00pOHsE CTBOPEHHS CUCTEM
JIOCTaBKM, SIKi CIlelliaJIbHO CTBOPEHi [Is Takux BUfiB 030poeHH:. Topi sik Kon-
BeHIIisl CIIPSIMOBAHA TIBKM IIPOTY BOJIOAIHHS TAaKOI0 30pO€I0, Iepira 3a60poHa
Ha 3aCTOCyBaHHA 6iomorivnoi 36poi mif 9ac 36poitHOro KOHQIIKTY 3rafyeThCs
BXe y JKeHeBCbKOMY IIpOTOKOJI Bift 1925 pOKY, B AKOMY TaKO>X 3a00POHAETHCA
3aCTOCyBaHHsA XiMiqHOI 36poi [6]. Ileit IPOTOKOI € BUTOKOM 3BMYAEBOTO IIpaBa
BillHU, sIKe 3a00pPOHSIO BUKOPUCTAHHSA Y 30pOTHOMY KOH(IIIKTI «OTPYIHUX»
BUJIB 30poi a0 pevyoBuH, i Brepure KogyudikoBaHOro y laaspKux KOHBEHIIAX
1899 ta 1907 poxis [7].

Pumcpbxuii cratyt Mixnapogaoro Kpuminanbaoro Cyny 1998 poky nopsp
3 piennamu Hiopu6epspkoro TpubyHany Ta 3MicTy KeHeBCbKMX KOHBEHIIiN
1949 poky cTBepmXKye, 10 MEAUYHI MOCIiY € BiJICbKOBMM 3/I0YMHOM He3a-
JIKHO BiJl TOTO, YU CKOEHI BOHM IIiJ] Yac MDKHapOgHOro KOHQIIKTY abo mif gac
KOHQIIKTy He MbKHapogHoro xapakrepy. CKiajj IIbOro 3JI04MHY BY3HAYAETHCS
TaKUM YMHOM: «CHPWYMHEHHA 0co6aM, fKi mepeOyBaloTh IIifi BIajOI0 IIPO-
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TUBHUKA, (Pi3SMYHUX YIIKOIKEHb 200 CKOEHHS CTOCOBHO HUX MEAMYHYX 4J HaY-
KOBUX eKCIIEPMMEHTIB OyIb-sIKOTO XapaKTepy, 1110 HeBUIIPaB/jaHi HeoOXigHicTIO
MEIMYHOI0, CTOMATONOTiYHOro ab0 iHIIOro JKyBaHHA BiJIIOBiZHOI ocobn, Ta
He 3[Ii/ICHIOIOTBCSA B 11 iHTepecax, a TAKOXK TPU3BOJSATH ;O CMePTi ab0 cepito3HO
3arpOXKYIOTh 3[JOPOB’I0 TaKOi 0co6m um oci6» [10].

KonBen1is 3 6iomoriqynoi 30poi He MIiCTUTb IONOXKEHb PO 3[ilICHEHH:
KOHTPOJIIO, OHAK iCHY€E PeXUM «CTBOPEHHS HOBipM», 1[0 He € 00OB’A3KOBUM.
BuxopucroByroun e pexxum, ep>KaBy MOXKYTb OTO/IOIIYBaTy IIPO HAABHICTDb
y HUX BUPOOHIYNX IOTY>KHOCTeT], AKi IPaIIo0Th 3 XBOPOOOTBOPHIMIL OpTaHi3-
MaMM, Ta HaJaloTh CIIMCKY MyOIiKalliif, 1[0 CTOCYIOThCS IUX OopraHismiB. Xoua
HI3Ka JIep>KaB, K Miilcany yrogy il modaay CTBOPIOBaTH «4OPHOBUIT» Bapi-
aHT IPOTOKOIY, 10 IepefOadae BUHNKHEHH [IeBHUX 30008’ A3aHb, ITOB’ A3aHNX
3 epeBipKolo, haxiBIyi, 1110 MAIOTh FOCBif Y 11ili ramysi, BBaXKaroTh, IO CTBOPUTH
r1006a/IbHY YTOfY, AKa Oy/ie X04a 6 TpOXy HaJilTHOI, HEeMOXX/IMBO. BoHa ckopinr
3a BCe CTaHe NPUYNMHOKI BYHMKHEHHA XMOHOTO Bif4yTTs Oe3leku, Ijo MoOXKe
Oy Ty Ginblr HeGe3MeyHNM, HiXK Ta CUTYAIlis B IIbOMY ATAHHS, KA iCHY€E 3apas.

e mo moyarky nmposefeHHa y 1991 pouni onepauii si sBibHeHHA KyBeiiry,
AKa OTpuMaja Ha3By «byps B mycreni» Ta IpoBOAMIacCh aMEPUKaHCbKUM YpsI-
noM, fiep>xaBHuit cekpetap CIIA JI>xeitmc beiikep nmonepeayus cBOro ipakCbKoro
xornery Tapuka Asnsa mpo Te, AKio Ipak cripo6ye 3acTocyBaty 6yib-sAKy 36poto
MaCOBOT'O 3HMILIEHHA, BiH OTPMMAaE TaKy BiJCid, Bifi AKOI HE 3MOXKe OTOBTATUCh
moBri poku [1, c. 109]. Toxi y posnopsimkenHi Ipaky 6yna rorosa 1o BUKOpU-
cTaHH: Oionoriyna Ta XiMiuHa 30posi, X04a JIoro sifiepHa Iporpama lie He Oyna
3aBeplIeHa. YpAj [paky mocTaBMBCA O TaKOTO MONEPEIKEHHA SK 10 IOTPO3n
sfepHOro 60MOapAyBaHHs Ta NPUIHAB pillleHHS He 3aCTOCOBYBAaTU 30pOI0
MaCOBOTO YPa)KE€HH: MEPIINM.

Ipak, xoua 71 mignncaB KonBeniito 3 6ionoriuHoi 30poi, Hikonm He HaMa-
raBcs patudikyBaTy ii Ta IPOXOBXXyBaB BUKOHYBATI IIPOrpaMy BUKOPVICTaHHS
BipyciB, 6aKTepiI7[ Ta TOKCUHIB, IO 6y11a 3aCHOBaHA Ha HOBITHIX JIOCSITHEHHSX
Hayky Ta TexHiku. lle no moyarky nposeneHHA y 1991 poui onepanii 3i 3Bisb-
HeHHA KyseiiTy «byps B mycreri», y Ipaky Bxe Oy roToBi O BUKOPYCTaHHS
paxeTu, aBiaboMOU Ta apTU/IEPIiChbKi CHAPSIY, HATTOBHEH] 610/IOTIYHIMM Pevo-
BuHamu. OkpiM 1poro, Ipak mpaurpoBaB Haji mporpamMaMu 3 po3poOKM HOBMX
pedyoBuH Ta 3aco6iB moctaBku. AHi Cromyueni lltatm Amepukn, ani Bemn-
KOOpuUTaHisA He 3HA/IM PO MACHITabu Ta 0OCATM LMX MPOrpaM, OfHAK 0OMABi
Jep>KaB) 3aCTOCYBa/IM 3aXOAM ITOINEPEIKYBATbPHOIO XapaKTepy, TaKi AK Bak-
LMHALSI COMAAT MPOTU CUMOIPCHKOI BMpasky Ta NpodinakTuKa MpOTH Hamamis
3 BUKOPUCTAHHIM HEPBOBO-IAPATITUYHNX PeYOBUH. BemmkoOpuTaHis Takox
PO3TOpHYJIA CUCTEMY TIOIIEePePKEHHS Ta 3HEIIKOIKeHHA 0i0/TOriYHNX peYOBVH.
Koarninis spiiicanma 60M00Bi ygapu 1o 3aBofiax 3 BUpOOHMIITBA XiMiuHOI 36poi,
ajie OCHOBHI LIEHTpU PO3poOKM 6ionoridHoi 30poi 3anuimiaa HefOTOPKaHUMIA.
Ockinbky HiYOTO He 3HaJIA PO HUX, PO CKIaj 6i0moriyHOro0 MaTepiay, 1o Ha
HUX PO3pOOIABCA, Ta IPO MOXK/IMBUIL BIUINB, AKUI BiH MO>Ke MaT! Ha JIIOfIeN Ta
HaBKOJIMIIIHE CEPENOBMUILE.
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Ipak Bu3HaB iCHyBaHHsA B HBOTO IIporpamu po3pobku 6ionoriunoi 36poi
Auile 4epes YOTUPU POKM INC/IA pO3CHAifyBaHHA Lji€l CIIpaBM iHCIIEKTOpaMu
OOH. JJorenep icHye pusMK TOro, o Ipak yce 11e TpuxoBye BaXKIMBi aCIIEKTI
CBOEI ITporpaMu po3po6Ku 030pO€EHD.

Inmii, He Taki MacumITabHi, Mporpamu iCHyBamu, a MOXXJIMBO, iICHYIOTb i
foTenep B iHMMX 4YacTMHAX cBiTy. IIpukmasom ofHi€el Takol B)Ke 3aBepLIEHO]
nporpaMy Moke OyTy mporpama, 1o 37iJiCHIOBaacs PeXMMOM amapTeify y
IliBgenniit Appuni go moyarky 90-x pokis. Ile Oyra BifHOCHO HeBeluKa Ipo-
rpaMa, CTBOpEHa /IS IPOBefleHHs oM TUYHNX yOUBCTB. Y Hill BUKOPUCTOBYBA-
JIKCh TIepefioBi 6i0TeXHOJIOT, i1 1[i/TKOM BipOTi/{HO, 1110 JIFO[Y, SIKi IPAILIOBaIN B
1111 Iporpami, HMHI BUKOPUCTOBYIOTb CBill JOCBIT [iecCh 1ie.

BucHoBok. OT>ke, OBiJOM/IEHHsI IIPO 3aCTOCYBaHHsA 3a00pPOHEHOI 6ak-
TepionoriyHoi 36poi, 1o Oy 3ibpani 3a ZOBri poky, 3yMOBM/IV HEOOXiTHICTD
IIOCUJIEHHA MDKHApPOJHOIO KOHTPOJI 3a II BUTOTOBJIEHHAM Ta BUKOPUCTAH-
HAM. JKeHeBcbKuil mporokon 1925 poky, skmit 3 4acoM OyB parndikoBaHUI
149 pep>xaBaMu, 3a60pOHSIE MMIIe BUKOPUCTAHHA XiMi4HOI Ta 6akTepionoriyHoi
36poi «epummMu». Bin 1o3Bosse gepskaBaM po3poOATH Ta 30epiraTi XiMiuHy
30po0 3 «0OOPOHHOI» METOH, NPY LIbOMY He 3a00pOHsIE BMKOPUCTOBYBATH
ii AK BiAMOBiAb Ha mposBIeHy arpecito. 111 3a60poHa He MOIMPIOETHCA aHi Ha
BUKOPYICTAHH TaKoi 30poi IPOTY BIACHNUX I'POMa/IsiH, aHi Ha CJIbO3OTiHHI rasu
tuiy «Ci-Ec».

[Tpuitasara y 1972 poui Konsenuis mpo 3abopony 6akrepionoriunoi 36poi
HOBHICTIO 3a60pOHsIE 6aKTepionoriuyny 36poo, Ipyu IIbOMY 3a00pOHa MO PIO-
€TbCA AK Ha il po3poOKy, Tak i Ha 36epexxeHHA. Y 1993 poui B [Tapmxi 6yma
BifkpuTa i1 nifnucanns HoBa KoHBeHIlis mpo 3ab6opony ximMiuHOi 36poi. Bona
HaOy/1a YMHHOCTI 29 KBiTHA 1997 poky Ta 6yna parudikoBana 111 gepskaBamu,
B Tomy umcni CIIA ta Pociero. Ha BukoHaHHA 1IbOTO BOroBOpY OYB CTBOpe-
HUI HOBUI MiKHapopHuit oprad — Oprasisaiiis i3 3aboponu ximiuHoi 36poi 3i
mrab-kBapTupoo B laasi. BoHa KOHTPOMIOE TOTPUMaHHA YTOAM Ta PO3CIifye
BCi 3asABU IPO ii MOPYIIEHHA Jiep>KaBaMy, 10 10 Hel npuegHanucA. lenepanb-
HoMy cekperapeBi OOH Hagano BigmosigHo mo pesomonii OOH npaso 3piic-
HIOBATY PO3CIIiyBaHHA OYy/ib-AKNX 3a5B IIPO MOPYIIEHH: 3 OOKY IepKaB, 10 He
IIPUENHAINCA JI0 JOTOBOPY.
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Sokyrynska O., Kovalchuk I. Analysis of the problems of international law regarding
the control of the use of biological and chemical weapons: historical and legal aspect

Summary. The paper analyzes the development and implementation of programs for
biological and chemical weapons production and distribution. An analysis of armed conflicts
involving weapons of mass destruction use or an attempt to use as a means of warfare has
been done. The legal framework for ensuring the prosecution of the culprits, as well as ways to
control the violating states and the need for intervention of the world community through all
possible means not prohibited by international law are analyzed. The study suggests that modern
biotechnological developments in the civil industry, mainly in the field of pharmaceuticals and
veterinary medicine, have facilitated the production, storage and subsequent transition of some
pathogens to combat use. Until the mid-1970s, biological weapons had military value. However,
given the level of scientific and technological development at the time, it was next to impossible
to prevent their effects on humans and the environment, and the problems related to biological
weapons storage and handling were too significant and difficult to apply. As a result, other weapons
had clear advantages over them. Significant advances in civilian industry over the past forty years
have made it possible to produce weapons that are more effective and predictable in terms of
their use results monitoring. It is concluded that completing the weapons production process,
ie. loading microorganisms or toxins into missile warheads, bombs, shells, or airborne tanks is
the hardest part about concealing a biological weapons program. Such actions can be performed
immediately before the weapons possible use and thus the maximum unexpected effect can be
achieved. In this case, these deadly weapons can have the biggest impact on the defenceless civilian
population. A number of international documents including the Geneva Protocol on Chemical
and Bacteriological Weapons of 1925, the First Additional Protocol to the Geneva Conventions
of 1977, the Biological Weapons Convention of 1975, the Geneva Convention of 1949, the Hague
Convention of 1906, the Rome Statute of the International Criminal Court of 1998, etc. were
analyzed within the study.

Key words: biological weapons, chemical weapons, apartheid, weapons of mass destruc-
tion, toxic substances.
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ICTOPUKO-NPABOBI MEPEAYMOBW CTAHOBAEHHSA
TA PO3BUTKY MDKHAPOAHOTO CMNIBPOBITHULTBA
B BOPOTbbIl 3 TPAHCHALIOHAABHOKO
SAOYUNHHICTHO

Anotania. Y craTTi JOCTDKYIOTbCA 0COOMMBOCTI iCTOPUKO-TIPABOBUX MEPEIYMOB CTa-
HOBJICHHS Ta PO3BUTKY MDKHAPOJHOTO CIHIiBPOOITHMIITBA Y 60pOTHOI i3 TpaHCHALIOHATBHOW
3/IOYVHHICTIO. Y CTaTTi 0XapaKTepM30BaHO, IO MiJi BIUIMBOM Di3HUX iHCTUTYTiB TPOMaJiAH-
CBKOTO CYCIIZIbCTBA, @ TAKOK HAPOCTAIOYOI TEPOPUCTIIHOI 3arpo3, 361IbIIeHHA 06cATIB Kpu-
MiHa/lBHOI TOpriB/I 30pO€r0, HApKOTMKaMM i jeramisanii (BigMMBaHHSA) KOLITiB, OTPUMAHNUX
3/I0YMHHVM ILIULIXOM, SKi OCTAHHIM 4acoM HaOy/IM TPaHCHAI[iOHATbHOTO XapaKTepy, iepXKaBHi
OpraHy 3MyIleHi 3 yci€ro BiAMOBifaNbHICTIO IOCTABUTICA [0 3a0e3IedeHHs TPOMAZIChKOI i fiep-
KaBHOI Oe3IeKy yepes MifBuieHHs IpodecioHanisMy CiiBpoOiTHUKIB IPABOOXOPOHHMX Opra-
HiB. Y CTarTi 0BefieHO, 1110 CydacHi I1obaisaniiiti mpomecy y cBiti Ta po3BuTOK iHdopMariit-
HOTO CYCIIi/IbCTBA, HOBIiTHI 3aco6u koMyHiKarii Ta 1MdpoBi TEXHOMOTI aKTYa/Ti3yI0Th MUTAHHA
TPaHCHAL[{OHA/IbHOI 3/T0YMHHOCTI Ta BYBOJAATD il Ha 30BCiM iHmNII piBeHb. OKpec/ieHo Teope-
TUKO-METOJONIOTiYHY CYTHICTh MOHATTA «OPTaHi30BaHa 37I0YMHHICTD, TIiJl AKOI IIPOIIOHYEThCA
PO3yMiTH 3TypTOBaHY CUCTEMY AiS/IbHOCTI Ta pYHKIIOHYBaHHS KPUMiHAIbHUX CIIBHOT. Bupi-
JIEHO OCHOBHI XapaKTePUCTUKY CYYaCHOI OPTaHi30BaHOI 37T0YMHHOCTI, Cepell AIKUX — CTIiiKuit Ta
JIOBTOTPUBA/INIT XapaKTep, )ara jo OTPUMAHHA HAJIpUOYTKiB, ONEpeHE IIAHYBAaHHA CBOE
JA/IBHOCT] Ta BU3HAYEHHS POJi KOKHOTO WIEHA Y TPy, YiTka AndepeHIiania Ha KepiBHUKIB
pi3HOro piBHA Ta BUKOHABIIiB, OpTaHi3alliA CIiIbHUX IPOLIOBYX CTPAXOBMX 3allaciB. 3a3Ha4yeHo,
1[0 icTOpiA BUHMKHEHHA OPraHi30BaHOI 3/I0YMHHOCTI HACTiIBKM XK JJaBHA, fAK 1 icTOpiA camoi
JIIOACHKOI LMBiMi3aLyi, a cniBpoOiTHNIITBO OKpeMUX JiepXkaB ¥ 60poTh6i 3 opranizoBaHoI0 3710-
YVHHICTIO PO3II0YA/IOCA lile B HaljaBHimI yacu. ¥ cTarti oBefieHo (akTyu iCHYBaHHA iepapxil
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Ta BifITOBiTHIX IIPAaBU/T TIOBEMiHKI, 3 AKMMI Oy O3HAVIOM/IeH] BCi 6e3 BUHATKY YIeHNU YTPy-
TIOBAHHs, @ IPOTUPIYYsA Ta KOHQIIKTY MDK OKpeMMMII OPraHi30BaHUMI 3JI0YMHHMMIL TPyIIaMu
BUPIIIYBa/IICA Yepes3 BifITIOBiAHI MeXaHi3MI Ta PUTYa/u. Y CTAaTTi aKIJeHTOBAHO YBary Ha TOMY,
10 IIPOHVKHEHHA [J0 OPTaHiB BlaJy Ta MiCLIeBOTO CAMOBPANYBaHH: IIPaBOOXOPOHHMX Ta iHIINX
Jlep>KaBHYX OpTraHiB IIPeCTaBHYKIB OKpEMMX 37I0YMHHUX YIPYIIOBaHb Ta KPMMIiHAJIITETY 3ara-
JIOM YHEMOX/IMBIIIOE afieKBAaTHY Ta Ai€BY HpOTUAil0 6yAb-AKkuM GopMaM Ta MpOsBaM OpraHi-
30BaHOI 3/I0YMHHOCTI, B TOMY 4NC/Ii §I TpaHCHaIioHaIbHOI. OXapakTepn3oBaHO (pOpMyBaHH:A
HOPMaTUBHO-IIPaBOBOTO TOJIA 3 MUTAaHb MDKHAPOAHOTO CciBpobiTHMITBA Y 60pOTHOi i3 TpaH-
CHAIIIOHAJIbHOIO 3/I0YMHHICTIO. Y CTaTTi MPOJIeMOHCTPOBAHA CYCIIibHA Hebe3leKa TpaHCHAIi-
OHA/IBHOI 3/I0YMHHOCTI, BUJi/NeH] 1i 0O3HAKM Ta XapaKTePUCTUKM, BiToOpakeHO BUAM i Mopeni
CYYaCHUX TPAaHCKOPAOHHYX 370YMHHMX popMyBanb. [IpoaHanisoBaHo GpakTopy, sAKi AeTepMiny-
0Tb /10 KOXXHOTO TUITY 3/04MHHOCTI, 3aIPOIIOHOBAHI 3aXO0/iM, 1110 CIIPSMOBAHi Ha 3armobiranus Ta
NPOTHUA0 TPAaHCHAIIIOHAIbHIN 3TOYMHHOCTI.

KirouoBi cnoBa: opranisoBaHa 3/104MHHICTb, MDKHAPOJiHE CIIBPOOITHUIITBO, TPAHCHALT-
OHa/IbHA 37I0YMHHICTD, iICTOPUKO-IIPaBOBI IIE€PEyMOBH 37TOYMHHOCTI.

IToctanoBka mpo6memu. IIpobnemMa 3TOYMHHOCTI IOCITA€e I€HTpaIbHe
Mictie y GpopMyBaHHi Ta pO3BUTKY CY4acHOI IIPaBOBOI JIEMOKPATUYHOI JiepXKaBIL,
aJpKe caMe 3/I0YVHHICTD Y Oy/b-sAKOMY 1i IPOsIBi € CK/IaIHNM (peHOMEHOM, 110 3He-
II{HIOE XUTTS Ta 6€3eKy rpoMafisiHIHA, PYIIHYE eKOHOMIYHi, COIlia/IbHi Ta MOIi-
TUYHI OpieHTMpPU Aep)kaBy, 1i iHpopMaliiiHy Oe3leKy Ta IPaBOBUIT IOPALOK.
CyuacHi rro6arisariifHi mpomecn y cBiTi Ta po3BUTOK iHPOpMAIiTHOTO CycHib-
CTBa, HOBITHi 3ac00M KOMyHiKaliii Ta 111 poBi TeXHONIOTII aKTyaTi3yl0Th MATAHHS
TPaHCHALIIOHA/IbHOI 3/IOYMHHOCTI Ta BUBOJATD ii Ha 30BCIM iHIINIT PiBEHb.

Po3BUTOK CycHiIbHUX BiJHOCUH IIifi BIVIMBOM Pi3HMX iHCTUTYTiB rpoma-
ISHCBKOTO CYCIIIIBCTBA, @ TAKOXK HAPOCTAIOYOI TEPOPUCTUYHOI 3arpo3it, 30i/1b-
IIeHHs O0CATiB KpUMiHA/NIbHOI TOPriB/Ii 30pO€l0, HAPKOTMKAMM i jeramisaril
(BiZMMBaHHS) KOLITIB, OTPMMAHNUX 3/I0YMHHNM IIJIIXOM, SKi OCTaHHIM 4acoM
Haby/M TpaHCHAIiOHAIBHOTO XapaKTepy, 3MyLIYIOTh Jep>KaBHI OpraHy 3 yciero
BifIMOBiJa/IbHICTIO TOCTaBUTKCS 10 3abe3ledYeHHsT TPOMaZIChKOL i Jep>KaBHOI
Oe3rmexy yepes mifBUILIeHHA IpodecioHanisMy CriBpoOiTHUKIB IIPaBOOXOPOH-
HIX OPTaHiB.

Haykoswnit iHTepec o Takol mpo6meMaTKy BUK/INKAHUIL TOCTPOIO HE0O-
XiZHICTIO TOI/IMOIEHOTO BYBYEHHS MUTAHb CTAHOBJICHHS Ta PO3BUTKY MiXKHa-
pozHOro criBpoOiTHUIITBA Y 60pOTHOI 13 TPaHCHAIiOHAIPHOIO 3/I0YMHHICTIO Ta
icTopuko-1IpaBoBUX IepefyMoB ii popMyBaHHS.

AmHarnis ocTaHHIX mocmigKeHsp i my6mikanii. [IntanHAM 3arajpHOTEOpe-
TUYHOTO XapaKTepy, IO NOB’sI3aHi 3 BMBYEHHAM CYTHOCTi IIOHATD «3/I0YMH-
HICTb» Ta «OpraHi30BaHa 3/I0YMHHICTb», IPUCBAYEH] IIpalli TAKMX BITYUM3HAHUX
HaykoBIiB, sk: JL.I. Apkyma, B.C. Baruprapeesa, A.M. babenxko, O.I. Kab-
maH, H.C. Kapnos, IT.JI. ®pic, O.10. Illoctko, M.M. Kontyp Tomo. IIntannamn
MDKHapOJHOTO CIiBpOOIiTHUIITBA Y 60pOTHOI i3 TpaHCHAI[iOHA/IBHOK 3/I0YMH-
HICTIO IIKaBWINCS Yy CBOIX HAayKOBUX JopoOkax Taki Buei, sik: O.I. Moicees,
M.IL. Cucrynenko, K.B. I0pTaesa, Xaren Iletep @pinpix Xarnekep. Hespaxka-
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I04YM Ha 3al[iKaB/IeHICTb YYEHMX /IO TaKOi MpoOIeMaTuK, OKpeMi acIieKTy Mix-
HApOJHOTrO CIiBPOOITHUIITBA Y 60POTHOI i3 TpaHCHAIIIOHA/IPHOIO 3/I0YMHHICTIO
JOCTTiKeHi He Oyn.

MerTo¥0 CTATTi € aHa/Ii3 iCTOPUKO-IIPaBOBUX II€PESYMOB CTAHOBJIEHHA Ta
PO3BUTKY Mi>KHapOJJHOTO CIIiBPOOITHUIITBA Y 60pOTHOi i3 TpaHCHAIiOHAIBHOIO
3JI0YMHHICTIO.

Buknag ocHoBHOro marepiany. IctopuyHO MiKHapopmHe cHiBpo6iTHU-
IITBO OKpeMNX KpaiH y 60poTbbi 3 OpraHi3oBaHOI 3/I0YMHHICTIO 3yMOBJIIOBA-
JI0CSI XapaKTepOM 3/IOYMHHOCTI, sIKa 3aTPOXKyBasia CBiTOBIN crinbHOTI. [ToTpeba
B IIPaBOBIiil B3a€EMOJIOIIOMO3] [iepKaB 3pocTaja MPONOpLiiHO aKTUBi3alil pi3-
HOMaHITHMX GOPM MDKHApPOJHOI 3/I0YMHHOCTI 1 OCMIC/IEHHIO 1i HEraTMBHOTO
BIUIMBY Ha CYCIIi/IbHi BIJHOCUHM.

Bapro nmorogutuca 3 gfymkorn T.JI. MoMOTeHKO IIpO Te, 110 «OpraHisalisd
eeKTUBHOI IPOTUAIi OpraHi3oBaHiil 3/TOYMHHOCTI Ha CY9aCHOMY eTalli CTaHoO-
BUTB ITpo0/IeMy [IsI IPaBOOXOPOHHNX OpPTaHiB HAIIOI KpaiHM, IPUYOMY KOPYII-
1IiA Ta OpraHi3soBaHa 3/I0YMHHICTb HYHI BUCTYIIAXOTh CIIOPIJHEHNMMN ABUILAMI,
CKJIQIHVKAaMU €MHOI 3arpo3y KpUMiHaJIbHOTO XapakTepy [5, c. 82].

BuBuyeHHs (eHOMeHa OpraHi3oBaHOI 3/I0YMHHOCTI MAa€ MOCUTH JIaBHIO
ICTOpiIo, 3aBXAY CTAHOBM/IA 3HAYHMI iHTepec [/Id BYEHUX-KPUMIHOJOTIB, a
TAaKO>XX IIOPOKYBajia ACKPaBi JUCKYCii B HAYKOBOMY KO/Ii. €EIVHMX MiXO/iB 110
BJMBYEHHA Ta PO3YMiHHSA TaKOTO IIOHATTS HE iCHYBaJO K y PaJiAHChKI Yacy, TaK
1 He iCHy€ y Cy4acHIil KpPMMIiHOJIOT1I.

IcTopis TpaHCHaIiOHANbHOI 37IOYMHHOCTI TICHO IOB’s3aHa 3 iCTOpI€EN
3araJIbHOMIOAICBKYX YABJIEHDb IIPO NPUPOJY 37104MHiB. [Ins Toro mo6 ii 3posy-
MiTI, HeOOXiZTHO 3BEPHYTUCH IO iCTOPUYHOTO TeHe3UCY PO3BUTKY OpraHi3oBa-
HOI 3/I0YMHHOCTI 3arajoM.

IcTopid BUHMKHEHHSA OPraHi30BaHOI 3/I0YMHHOCTI HACTIIbKM K aBHA, AK
i icTopist camoi mopcpKol 1MBini3alii, a CiiBpoOITHUIITBO OKPEMUX Jiep)KaB y
60poTh6i 3 OPraHi30BAHOI0 37IOYMHHICTIO PO3IMIOYAIOCs Iile B Hali/JaBHilll Jacu.
Bxe Ha mepmmx CTOpiHKax icTOpPil MOXKEMO CIIOCTepiraTy aKTMBHICTDb IIipaT-
cbkUX GoTMIit Ta po36itHNIBKUX OaHA. SICKpaBUM IPUK/IaJOM TPaHCHALiO-
HaJIbHOI OpraHisoBanoi 37104MHHOI rpynu X VII cT. MO>KHa BBa)KaTul, HAIIPUK/IA/I,
niparie Kapu6cbkoro mops. IxHs fis/ibHiCTB XapakTepmsyBamach O3HAKaMu
HaCWIbCTBA, TPAHCKOPIOHHOCTI Ta BB)XA/Iacs Ay>ke HeOe3IIeTHOIO.

Ha nymKy BueHMx, 1o 1966 poKy B pafiiHCBKiil KpMMIiHOJIOTII IIOHATTA
3JIOYMHHOCTI He iCHyBaJIO B3araJli.

[TosiBa Tak 3BaHOTO 37TOYMHHOTO K/IACTEPY «Kpagil B 3aKoHi» y 70-x pp. XX
cT. 6y/a CIpOBOKOBaHA aKTUBi3alli€l0 TIHPOBOI eKOHOMIK) Ta PO3BUTKOM TaK
3BAHOTO «YOPHOTO PMHKY» TOBapiB Ta IOCTYT.

Came B 1ell 4ac, Ha fyMKy ¢axiBuiB, 6y10 3adikcoBaHO Iepiui BUIIALKU
OKpEMMX IIPOSIBIB OPraHi30BaHOI 37I0YMHHOCTI Y CTPYKTYpPi IIPaBOOXOPOHHMX
opraniB CPCP Ta nepuii o3Haky TpaHCHaI[iOHa/JIbHOCTI Y JIis/IbHOCTI 37I0YMH-
HMX opraHisariiit. OpraHisoBaHa 3JIOYMHHICTb y Iieil Yac Ma€e BUOyXOHeOe3IeuHy
CUJIY Ta CTPIMKO po3BUBA€EThCA. OCKibKM «kpapii B 3aKoHi» (K KepiBHUKM) Ta
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1ocazioBi 0cobu (iHOZI ZOCUTH BUCOKONOCTAB/IEHI YNHOBHUKM) [IisI/IA B MeXax
OZIHI€T IJIOIMHY, Ile HEMUHYYe LIITOBXAJIO iX Ha Oi/bII TiCHi KOHTAKTH.

Y 1eit ke yac Haby/Ia MOIIMpPEHH: TaK 3BaHa CllelliajibHa MOBa («byaTHa
¢dens»), XapakTepHa Ta 3pO3yMila JIMIlle yYaCHMKAM TaKUX YIPYIOBAHb.
Taka MoBa BMKOHYBaja (PyHKIIiI0 IEBHOTO KOJyBaHHS NMPOQeCiilHNX MOHATD,
po6IsT4M 11 He3pO3yMiIOI0 [Is OTOYYIOUNX, ajle IIePLI 3a BCe [/LA IPefiCTaBHIUKIB
IIPaBOOXOPOHHMX OpraHiB. L1 MOBa IIOCTINIHO yJOCKOHA/IIOBA/IACA Ta MOJEPHi-

3yBaacs.
Kpim toro, y Benuknux micrax CPCP BMHMKAIOTh TaK 3BaHi LIEHTPU 3710-
yHHOCTI, ceper HMXx — Cankr-IleTepOypr, Mocksa, Kuis, Ogneca, Pocros.

Y Cankr-Iletep6yp3i, HanpukIan, HaOyM Ha6IBIIOrO MOMVPEHHA BY/INYHA
3/IOYMHHICTb Ta MPOCTUTYLiA, a Ofeca K IOPTOBE MICTO CTa/la «MEKKOI0» KOH-
TpabaHAUCTIB Ta KpasiiB.

Io xiHma 80-x pp. XX cT. movamm ¢GopMyBaTHCs BelMKi 3a po3MipaMu Ta
posTany>KeHi 3a CTPYKTYpOIO 3/I0YMHHI YIPYIIOBaHH:, a /iiepy LUX TPyl BBa-
YKa/IUCsl aBTOPUTETHUMY 0cob6aMu K B ii MeXXax, Tak i 103a HUMIL.

Y cBOIIl [iANBHOCTI 4IEHM YIPyIOBaHb JOCKOHA/IO PO3YMilM Ta 4YiTKO
IBOTPUMYBAICA CyOOpAMHALI CTOCOBHO CBOIX ifiepiB. IIpo icHyBaHHs iepap-
Xii Ta BIANOBIZHMX IpaBWI IOBeHiHKM Oyny O3HaioM/eHi BCi 6e3 BMHATKY
YJIeHM YTPYNOBAHHA, a MPOTUPIYYA Ta KOHPIKTYM MK OKpeMUMM OpraHi3o-
BaHMMM 3/IOYMHHVMM TpylaMy BUpPINIyBanucCA 4Yepe3 BIfTOBiAHI MeXaHi3Mu
Ta PUTYaIY, IO CBIIYM/IO PO iCHYBAaHHSA Ta PO3BUTOK OKPeMOI CyOKyIbTypu
OpraHi30BaHOI 3/IOYMHHOCTI Ta LITICHICTD Tak 3BaHOI «pociricbkoi Madii».

OpranizoBaHi 3/104MHHi rpynu y Toit 4ac popmyBamics 3aebinpiroro abo
i3 0ci6, 1110 IPsIMO YU OITOCEPEAKOBAHO MaJIM Bi[HOILIEHHS [0 CIIOPTY, 200 3 0cib
31 CTIVIKOrO KpMMiHA/IBHOTO CepefOBUIIA, IPUYOMY MK 000Ma TUIIaMM Y/IeHIB
3/I0YMHHMX YTPYIIOBaHb iCHYBAJIO CEpIIO3HE NPOTUCTOAHHA 32 JIiJEPCTBO.

HasBHicTh Oprani3oBaHoi 3/104MHHOCTI K Ipo6nemu 0dilliiiHO BUSHAHO
B 1989 poui Ha II 3’1311 Hapoguux memyraris CPCP. Lle axx Hisik He 03Ha4YaE, 110
opraHi3oBaHa 3/IOYMHHICTD 3 sIBU/IACS caMe B Iieit gac. [IpocTo oBri poku npo-
61eMa 3aMOBYYyBasIacs, IO caMe M0 co0i CIPMAIO 3POCTAHHIO i PO3BUTKY I[bOTO
ABUIIA.

Hanpukinni XX cT. HabyBa€ MOMMPEHOCTi TEPMiH «eTHIYHA 3/I0YMHHICTH>.
Xo4a BeMKOro NOIIVPEHH: Ta BXXMBAHHA TaK/il TEPMiH He Ha0yB, JIOr0 4acTo
BUKOPUCTOBYBA/IN /I BU3HAYEHHA TPyNy 3/I0YMHIIB 3TyPTOBAaHMX 3a €THIY-
HVM IPVMHIMAIIOM Ta HalliOHA/IbHOIO IIPMHAIEXKHICTIO.

Ha gymxy B.B. JInsory6a, eTHiuHa 0CHOBa 1MOOYI0BY OPraHi30OBaHNUX 3710-
YMHHJX yITPYIYBaHb TAKOT'O POy MOYKe BUCTYIIATH AK KpUTepit i IX kmacudi-
Kalil. ABTOp, IPYHTYIYMCh Ha JOCTIPKeHHI MD>XHapOJHOTO JOCBify 60poTHOM 3
OpPraHi30BaHOIO 3/I0YMHHICTIO, IIPOIIOHYE POSIIOAIIATY OpraHi30BaHi 37I0YMHHI
TPyIM caMme 3a Ijiero o3Hakow. Kopucryouncy Takum nigxonom, b.B. JIuzory6
BUI/IVB TaKi €THIYHI KPMMIiHA/IbHI CTPYKTYpPH, AK:

1) cxigHO€BpOMENCbKi yrpymoBaHHS (POCIiICbKi, IONBCHKi, TUTOBCBHKI

TOLIO);
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2) iTaminchKi yIPyIOBaHHA (cunumiiichki, kamabpiicbKi, HearmomiTaHChKi,
aMepUKaHO-ITaTiIChKi);

3) yrpynoBaHHs, 0 GOPMYIOTbCA i3 4MC/Ia YOPHOIIKIPOTO Hace/IeHH:
Kpain €sponu Ta CIIIA;

4) HirepiiicbKi yrpyrnoBaHHs;

5) KomyM6iiicbKi yrpymoBaHHS;

6) MEKCUKaHChKi yTPyIIOBaHHS;

7) yrpymnoBaHHS, 1O CKIaly AKX BXOJATb BUXiAui i3 Kpain [lamexoro
Cxony ra IliBgenHo-Cxinnoi A3ii (kuTaicbKi, KOpechKi, SMOHCHKi Ta B’€THAM-
CBKi);

8) yrpymoBaHH#A, 0 CKIafy SAKNMX BXOAATb BuXifui 3 periony KaBkasy
(4eyeHChKi, BIpMEHCBKI, TPy3MHCBKI, a3epOaiilKaHChKi Ta arecTaHChKi rpynn);

9) KpuMMiHa/IbHI CTPYKTypH, HO CKIaJy AKUX BXOAATb BMXIALL 3 KpaiH
LlenTpanbHOi Asil (eHTpanbHO-a3ilICbKi KpalHM MOCTPAIAHCHKOTO IPOCTOPY,
Adranicran i [Takucran);

10) momnieTHiYHiI opraHi3oBaHi 37T0YMHHI yrpyIIOBaHHS, JO CKIafy SIKUX
BXOJATD BUXI/IIII 3 JEKI/IBKOX KY/IBTYPHO Ta iCTOPUYHO OnMM3BKUX KpaiH.

Ort3xe, BiIIOBIJHO 10 LIbOTO KPUTEPi0 aBTOP BBAXKAE, 1[0 MOXKHA BUAIIUTA
CTIIBKM BUJiB KPMMiHa/JIbHUX CTPYKTYP, CGOPMOBAaHMX Ha €THIYHilI OCHOBI,
CKi/IbKM icHY€e eTHOCIB i HallioHambHOCTEN [4].

XapaKTepHMMM O3HAaKaMM €THIYHOI 37I0YMHHOCTI € Te, 1[0 YIeHM TaKoi
CIIIJIBHOTY BOJIOZIIFOTh Hal[iOHAJIbHOI CaMOCBiJOMICTIO Ta MalOTh CIIJIbHY IICK-
XOJIOTiI0, BifICTOIOI0YY B/IaCHY €THIUHY iIeHTMYHICTb Yepe3 MEeHIIICTb y 6araro-
HallioHa/IbHOMY CycHinbCcTBi. KpiM TOro, Takuii BUf yrpyloBaHHA, SIK IPaBUIIO,
Mae 3aKpuTuit xapakrep. Came uepes 11i 03HaKM YYaCHUKY €THIYHUX 3/I0YMHHUX
YIPYIIOBaHb CXWU/IbHI IO BUMHEHHs OI/IbII TSDKKMX 3/I0UYVHIB.

ITepiop 3 1993 o 1996 pp. XxapakTepu3yeTbCs 301MbIIEHHAM aKTUBHOCTI Ta
KiZIBKOCTi OpraHi30BaHUX 3/I0YMHHUX I'PYI Ha Teputopii Ykpainn. OpHak 6arh-
KiBIMHOK OPraHi30BaHOI 3MT0YMHHOCTI npuitHATO BBakxatu CIIA. Ha gymky
O.B. Kanunoscpkoro Ta B.B. Pemcbkoro, hpopMyBaHHS aMepUKaHChKOI OpraHi-
30BaHOI 3/I0YMHHOCTI BifOyBa/mocs B IeKi/IbKa eTamis [2].

Hanpuxinni 90-x pp. XIX cT. OpraHisoBaHO0 3/I0YMHHOI0 OpTaHi3alli€o
BBa)KaJ1acA IrpyIia JIIZEN, 10 HE3aKOHHO 3aiiMaacsa OTPYMMaHHAM HeJleraTbHOIO
npuOyTKYy Bix opraHisauii 3a00poHeHOro rpaabHOro 6i3Hecy Ta MpOCTUTYLL, a
ITiC/IA BBEJ,EHHA TaK 3BAHOT'O «CYyXOTr0 3aKOHY» — BUTOTOBJIEHHAM, IIPOJAYKEM Ta
peasisalji€ro HAPKOTHUKIB, aJIKOTOJIbHUX HAIOIB, MifiP00/IeHNX OaHKHOT TOILO.

OpHak cy4acHa opraHisoBaHa 3/I09MHHA JiA/bHICTD MiCTUTh NPUMHINIIOB]
BiZIMIHHOCTI Bifi IpOrpecMBHMX OpraHisauiil JOiHAYCTpialIbHUX 00 €THAHDb Ta
YyIPYIIOBaHb.

B ycbomy cBiTi TepMiH «OpraHi3oBaHa 3/I0YMHHICTb» O3HAYA€ 3TYPTOBAHY
CHUCTEeMY [isNIbHOCTI Ta PYHKI[iOHYBaHHA KPYMiHA/IbHUX CIIBHOT. BiTunmsusaHi
Ta 3apyOiKHI BUEHI OJHOT0/IOCHO MiJIKPEC/TIOITh TaKi OCHOBHI XapaKTepUCTUKN
Cy4acCHOI OpPraHi30BaHOI 3/I0YMHHOCTI, AK:

a) CTIMKMIl Ta [JOBTOTPUBAINIT XapaKTep;
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6) >xara Jjo OTpMMaHH:A HaJIPUOYTKiB;

B) IIOIIepeJHE TIAHYBAHHS CBOEI Ais/IBHOCTI Ta BUSHAYEHHS POJIi KOKHOTO
YJ/I€HA y IPYIIi;

r) yiTka fudepeHIialisa Ha KepiBHUKIB pi3HOTO piBHSA Ta BUKOHABILiB;

I) opraHisaljisf CHiIIBHUX TPONIOBMX CTPAXOBMX 3amaciB (Tak 3BaHUX
«0OIIIaKiB»).

Benu4yesnuit BIIMB Ha CydyacHi OpraHi3oBaHi YIrpylnoOBaHHA B YKpaiHi
MaIOTh KPMMiHa/IbHi 3/I04MHHI rpyny, chopMoBaHi Ha TepeHax PO.

IIpoHMKHEHHA ;O OpraHiB B[y Ta MICIIEBOTO CaMOBPANYBaHHA IIPaBO-
OXOPOHHUX Ta iHIINX [IeP>KaBHUX OPTraHiB IIPEACTaBHMKIB OKPEMUX 3/TOYMHHIX
yIpylIoBaHb Ta KPUMIHAJITETy 3arajgioM YHEMOXX/IMB/IIOE aIEKBAaTHY Ta Ji€EBY
npoTuzio Oyb-aKk1M GpopMaM Ta IpOsIBaM OPraHi30BaHOI 3/TOYMHHOCTI, B TOMY
YUCIIi VI TPAHCHALIIOHAIBHOL.

Illo crocyerbes icTopii ¢popMyBaHHA HOPMATMBHO-IIPABOBOIO IIOJA 3
IUTaHb MDKHApOZHOTO CIHIBpOOITHMITBA ¥ 60pOTHOI 13 TpaHCHAIIOHATBHOIO
37I0YMHHICTIO, TO 1l MO>KHA IPeJCTaBUTH 3a IOIIOMOro0 TaoI. 1.

Tabmuis 1
baraTocTopoHHiI MibKHapOJHi JOrOBOPHU 3 NIMTaHb Mi>KHAPOJHOTO CIIiBpPO-
6iTHUIITBA y 60pOTHOi i3 TPaHCHALIOHATTPHOIO 3TIOYNMHHICTIO

JlaTa HabyTTA

HasBa 6araroCTOpOHHBOT0 Mi>KHapOJHOTO JOTOBOPY YMHHOCTI I
Ykpainn
1 2
Konsennii Pagu €Esponu

€BpomneiicbKa KOHBEHIIis IPO BUfiavy IPaBONOPYIIHMKIB 1957 poky 09.06.1998
HonatxoBuit ITpoToxorn o €Bpomneiicbkoi KOHBEHIIii Tpo BUAAYy MpaBoIIo- 09.06.1998
pyWHUKIB 1975 poky

Jpyruit fogaTKOBMIT IPOTOKOI 10 EBPOIEiiCbKOI KOHBEHIIil TPO BUAAdY 09.06.1998

NpaBoNOPYMHUKIB 1978 poky
Tperiit ZomaTKOBMII IPOTOKON KO EBPOIENICbKOI KOHBEHIIII IIpo Bupady -
npaBonopymHMKiB 2010 poky
YeTBepTuil FOJATKOBII IPOTOKOI 10 EBPOIEICbKOI KOHBEHIIiI TPo BUa- -
4y IpaBONOpPYyIIHKKIB 2012 poky
€BporeiicbKa KOHBEHIiA IPO B3aEMHY IOTIOMOTY Y KPMMiHaIbHNUX CIIpaBax 09.06.1998
1959 poky
Honatkosuit ITpoTokon 1o EBpomneiicbkoi KOHBEHIIii PO B3aEMHY I0TIOMO- 09.06.1998
I'y y KpMMiHa/IbHKX cripaBax 1978 poky

Jpyruit ZogaTKoBMIT IPOTOKOI 10 EBPONEChKOI KOHBEHIIil PO B3aEMHY 01.01.2012
JOIOMOTY y KpUMiHanbHuX cripaBax 2001 poky

€BporneiicbKa KOHBEHIIiA PO MKHAPOJHY AifiCHICTh KPMMiHANTbHUX BUPO- 12.06.2003
KiB 1970 poky

E€Bporeiicbka KOHBEHIiA PO Iepefayy NpoBai>kKeHHA Y KpUMiHaTbHMUX 29.12.1995
cupasax 1972 poky

E€Bporeiicbka KOHBEHIisA IPO HE3aCTOCYBAHHA CTPOKIB JaBHOCTI 1O 371041- 31.10.2008

HiB IPOTY JIIOAHOCTI Ta BOEHHUX 3/104MHiB 1974 poky

€BpornericbKa KOHBEHIIis Ipo 60poThOy 3 TepopuaMoM 1977 poky 14.06.2002
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[TpomoBxenHs Tabmui 1

1 2

ITpoToKos, 1110 BHOCUTD 3MiHM 0 €BPOIIENIChKOI KOHBEHIIiI IIpo 60poThOY -
3 repopusmoM 2003 poky

KounBeH11ist mpo mepenady 3acymkeHux oci6 1983 poky 01.01.1996
JomaTkoBuit MpoTOKOI 1o €Bpomneiicbkoi KoHBeHIII Ipo mepefavy 3acy- 01.11.2003
IKeHux oci6 1997 poky

KonBeH11ist mpo BifMIBaHH, IOLIYK, apellT Ta KOH(ICKaIi0 T0X0xiB, 01.05.1998
OJIeP>KaHMX 3/I0YMHHMM 1UIAX0M, 1990 poky

Yropia mpo He3aKOHHMIT 00ir Ha MOPi, yK/TafleHa Ha BUKOHAaHHA cTaTTi 17 01.10.2007

Konsennii OOH npo 60poTb0y 3 He3aKOHHUM 06iroM HapKOTUYHUX 3aCO-
6iB Ta ICUXOTPOIHMX pedoBUH 1995 poky

KonBeHI1is Ipo 3aXMCT TOBKI/UIA 3ac06aMu KPUMiHATbHOTO 3aKOHOMIAB- -
ctBa 1998 poky

KpuminanbHa KOHBeHIiA Ipo 60poTh0y 3 Kopymuieo 1999 poky 01.03.2010
JomarkoBuit mpoTokorn go KpruminanbHoi koHBeHIIT Tpo 60poThOY 3 KO- 01.03.2010
pynuiero 2003 poky

Konsennis npo kib6epsnounHuicts 2001 poky 01.07.2006
HomatkoBuit mpoTokorn o KoHBeH11ii Mpo KiGep3mouYnHHICTh, SIKMIT CTO- 01.04.2007

cyerbcA KpuMiHaizanii fiilt pacucTcbkoro Ta kKceHo(poOHOro XapaxTepy,
BUMHEHNX Yepe3 KoMIT 1oTepHi cucremu 2003 poky

Kounsentyist Pagy €Bpomnu npo BigMUBaHHs, [IOIIYK, aPELIT Ta KOH}ICKAIIio 01.06.2011
TOXOJIiB, OflepPKaHMX 3/IOYMHHIM LIIIXOM, Ta PO (piHAHCYBaHHS TepOPU3-
My 2005 poky

Konseniiist Pagu €sporu npo samnobiranns tepopusmy 2005 poky 01.06.2007

Homarkosuit mpotokorn go Kousewiii Pagy €ppomnu mpo 3amobiraHus -
tepopusmy 2015 poky

KounseHnnia Pagyu €Bponn mpo 3axofu mofo NpOoTUAil TOPTiBli M0ab- 01.03.2011
mu 2005 poky

Kousennii Opranizanii 06’ eqnannx Haiii

Kousenis Opranisanii O6’eguannux Hauiit mpo 60poTbby mpoTn HesakoH- | 27.11.1991
HOro 06iry HapKOTMYHUX 3aCO0IB i ICUXOTPOITHNUX pe4oBMH 1988 poky

MixHapogHa KOHBEHIIisI Ipo 60poThOy 3 60MO0BUM TepopusmoM 1997 25.04.2002
POKy

MixHapoyHa KOHBEHIIis Ipo 60poThOy 3 hiHaHCYBaHHAM TepopusMy 1999 05.01.2003
POKy

Konsenris Opranisauii O6’egnanux Hariilt mpotn TpaHCHAIiOHATBHOL 21.05.2004
opraHizoBaHol 37104MHHOCTI 2000 poKy

[TpoTokon mpo monepeKeHHs i IPUIMHEHHS TOPTIBIi T0IbMU, 0COONNBO 21.05.2004
JKiHKaMM i IiTbMM, i TOKapaHHA 3a Hei, o gonosHIoe Konsenuito Op-
ranisaunii O6’egHannx Harilt mpoTu TpaHCHaIiOHa/IBHOI OpraHi3oBaHol
3104unHHOCTI 2000 poKy

IIpoTokon mpoTy HE3aKOHHOTO BBO3Y MiIrPaHTiB IO CYIIIi, MOPIO i IIOBITPIO, 21.05.2004
o gonoBHioe Kousentiro Opranisanii O6’eguannx Hamiit mpotn Tpanc-
HallioHa/IbHOI OpraHi3oBaHoil 37104MHHOCTI 2000 poKy

Kousenuis Opranisanii O6’egnannx Hariit mporu xopymnii 2003 poky 01.01.2010

MikHapopHa KOHBEHIif IIpo 60pOoTbOY 3 aKTaMU AJEPHOIO TEPOPUIMY 25.10.2007
2005 poky
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3akinueHHsa Tabaui 1

1 | 2
KonBennii CHJI
KoHBeH11is Tpo MpaBOBY AOIOMOTY i IIpaBOBi BilHOCUHM Y IMBiNIbHUX, 14.04.1995
cimeliHuX i KpuMiHanIbHUX cripaBax 1993 poky
ITporoxon mo Konsenii mpo mpaBoBy JOIOMOTY Ta IIpaBOBi BifHOCUHN Y 17.09.1999
LMBIIbHUX, CIMEMIHUX Ta KPUMMiHAAbHUX cupaBax 1997 poky

KoHBeH1Iid Tpo MpaBOBY JOIOMOTY Ta IIPaBOBi BiJHOCUHN Y IMBi/IbHUX, -
CiMelIHUX Ta KpuMiHa/IbHMX cinpaBax (M. Kummnis) 2002 poky
Iceperno: cucmemamu3zosamno asmopom Ha ocHosi darux opiyitinoeo catimy Minicmepcmea
tocmuyii’ Yepainu [6]

BucHoBku i mponosmiiii. OxapakTepusoBaHi iCTOPUKO-IIpaBOBi IIEPEyMOBI
CTAHOBJICHHS Ta PO3BUTKY MDKHAPOJHOTrO CHiBpoOiTHMIITBA y 60pOoTHOi i3 TpaHc-
HAI[iOHA/IbHOIO 3/I0YMHHICTIO OCOOMMBO aKTYaTi3yIOTbCA Y Cy4acCHMX YMOBAX po3-
BUTKY iH(opManiitHux, rmobamisariiiHyx Ta iHTerpaniitHux BUK/KiB. Tomy akijeH-
TyBaHH:A yBar¥l Ha BYMBYEHHI TaKOTO POJY 3/I0YVHIB IIOBMHHE MaTy CHCTEMHMIA Ta
IPUKTIAJHUI XapaKTep i CTaTyi 00 €KTOM IOf/IbIINX HAYKOBIX PO3POOOK aBTOPA.
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Legan I. Historical and legal prerequisites for the establishment and development of
international cooperation in the fight against transnational crime

Summary. The article examines the features of the historical and legal preconditions for
the formation and development of international cooperation in the fight against transnational
crime. The article describes that under the influence of various civil society institutions, as
well as the growing terrorist threat, the increase in criminal trafficking in weapons, drugs and
money laundering, which have recently become transnational, are forcing public authorities
to treat public and state security by increasing the professionalism of law enforcement officers.
The article proves that modern globalization processes in the world and the development of the
information society, the latest means of communication and digital technologies raise the issue of
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transnational crime and take it to a completely different level. The theoretical and methodological
essence of the concept of “organized crime”, which means a coherent system of activities and
functioning of criminal communities, is outlined. The main characteristics of modern organized
crime are highlighted, including: sustainable and long-term nature, desire to make extra profits,
preliminary planning of their activities and determining the role of each member in the group,
clear differentiation into managers and executors, organization of joint cash insurance reserves. It
is noted that the history of organized crime is as old as the history of human civilization itself, and
the cooperation of individual states in the fight against organized crime began in ancient times.
The article proves the facts of the existence of hierarchy and relevant rules of conduct, which
were familiar to all members of the group without exception, and contradictions and conflicts
between individual organized criminal groups were resolved through appropriate mechanisms
and rituals. The article emphasizes that the penetration of law enforcement and other state bodies,
representatives of individual criminal groups and crime in general, prevents adequate and effective
counteraction to all forms and manifestations of organized crime, including transnational. The
formation of the legal framework for international cooperation in the fight against transnational
crime is described. The article demonstrates the social danger of transnational crime, highlights its
features and characteristics, reflects the types and models of modern cross-border crime groups.
The factors that determine each type of crime are analyzed, measures aimed at preventing and
combating transnational crime are proposed.

Key words: organized crime, international cooperation, transnational crime, historical and
legal preconditions of crime.
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CyMCBKOTO Iep>KaBHOTO YHiBepCUTETy

MYPAY 1I. B.,

3p00yBay Buoi ocBiTi HaByanbHO-HayKOBOrO iHCTUTYTY IpaBa
CyMCBKOTO Iep>KaBHOTO YHiBepCUTETY

MPKHAPOAHA NMPAKTUKA 3ACTOCYBAHHA
HEWNPOBIOAOTIYHUX AOKASIB Y CYAI

AHoranis. Y craTTi fOCTIHKYETbCA 3apyODKHMIT JOCBI BUKOPUCTAHHA 6iONOTiYHUX Ta
HeVpo6ioIOTiYHNIX T0KA3iB y Cy/i. ABTOPU PO3IIAJAITh CYAOBY IPAKTUKY BUKOPUCTAHHS Hell-
po6ionorquMX I0Ka3iB TaKMX KpaiH, Ak AHITiA, Yensc, Ipan, CIIA ta Hinepmanau. Binsogutbca
0cob/yBe Miclie JOCTIPKeHHAM 3apyOKHIX YYeHNX 3 L€l TeMAaTHKY Ta aKLeHTYETbCA yBara Ha
apryMeHTallil Mofi6HOro MiX0Ay y CyAi.

Benuka yBara npupinsg€eTbcsa HUHINIHII HayKoBiil po3po0ii MMTaHHA AOLITbHOCT 3aCTOCY-
BaHHA IOZ[i0HOTO BUJY 0Ka3iB AK (GaKTOPIB, 1110 TOM AKUIYIOTb TOKAPaHHA MiCYAHOT0. ABTOPU
HAroJIOMYIOTh Ha HEOOXITHOCTI 3alpoBajkeHH: IOAi0HOr0 Mifxoay B YKpaiHi Ta IPONOHYOTh
fiesiki 3MiHM B YMHHe 3aKOHOJABCTBO YKpaiHu. ABTOpPM BiffBOZATH 0COO/MMBeE Miclie mORiOHOMY
nocsiny y CIIIA. AnanisyeTbcs akafieMiyHa apryMeHTaliA 3apyObKHIX TOCTIFHNUKIB 3 IPUBOLY
nocsiny BepxosHoro cyny CIIIA y crpaBax 3 KpMMiHa/IbHOK KOCTUIIEI HeMoBHOMITHIX. Korne-
ria cynnis BepxosHoro cyny CIIA mpupimima sHauHy yBary caMe crenudiqHuM o3HAKaM po3-
BUTKY MO3KY HEIIOBHO/LTHIX IIOPiBHAHO 3 JOPOC/IMMIY TIOAbMIL. TaKO>K HABOAUTBCS ApryMeHTa-
1Iis {HIWX JOCTIFHYKIB 1jie] TeMAaTUKI. ABTOPY aHA/I3yIOTh CYYacHUI CTaH HayKOBOI po3poOKu
JOCTI/PKeHb MOBEIHKOBOI eMireHeTNKM Ta HABOAATD NPUKIIAL 3aCTOCYBAHHA TOAIOHNX OCT-
JKEHD Y IIPABOBOMY CEPEOBMILI Ta CY/0Bill IPAKTHIIL KOHKpeTHMX KpaiH. IIpupingerbca yBara
JOCTi/KEHHAM, 1O TOBA3YITb TeHeTNYH] 0coO/MMBOCTI 0cOOM 3 il PisHMMY NMOBEiHKOBUMI
mopenaMi. OKpeMo BiIBOAMTBCA yBara rinoTesi, o BUAIAE AK MOBHOLIHHMIT 6iomoriyxmit
KOPE/IAHT HU3bKY akTuBHicTb reHa MAOA, Ta mposBaM arpecii Ta aHTICOLiaNbHOI IIOBEiHKN
iHaMBinyyMa B Majtoy THbOMY.

HocnimxyeTbest TeHieHIiA 10 301IbIIEHHS YMC/Ia BUMIAZKIB, B AIKUX JOKA3) YePEITHO-MO3-
KOBOi TpaBMI 200 KOTHITVBHI HOpPYIIEHHA BUKOPUCTOBYBAIICA B OCHOBI BI3HAYEHHS BifjlIOBi-
Jia/IbHOCT] IIPABOIOPYIIHMKA, JOT0 Ji€31aTHOCTI, pUSUKY peLuanBi3My ab0 IepcreKTBy peadi-
nmitanii B MaitbyTHbOMY. AHaJTi3y€eTbCs AOLTbHICTD BIHECEHHS CTaHY alKOTOTIBHOTO UM {HIIOTO
HApPKOTMYHOTO CITSIHIHHA fK JleTepMiHAHTa BUMHEHH:A KPMMiHA/IBHOTO IIPABONOPYIIEHHA Ta
J10TO POTIb Y CUCTeMi 0OTSKYI0UMX 06CTaBYH KPUMiHAIbHOTO IIPaBONOPYIIeHH: B YKpaiHi.

KnrouoBi cnoBa: Heitpobionoriuni fokasu, CyfoBuil mpoiec, KpUMMiHOJIOTisA, MiXKHAPOX-
HUIT TOCBIfI.
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ITocranoBKa mpo6nemu. 3apybi>kHa MpakTUKa 3aCTOCYBaHHA Hellpobio-
JIOTIYHUX JOKa3iB y Cy/i K (akTop MOM SIKIIEHHS IMOKapaHHA Ta 0COOMUBO 1i
apryMeHTalis He 3a/IMIIAI0Th CYMHIBY, 1O onibHMII mipxin Mae panioHanbHe
HiI'PYHTA Ta MOTpebye NOAaIbIIOI HAYKOBOI po3poOky. MiKHapogHMIT ZOCBif
Ta JOCTII>KEeHHs OKpeMIX yueHUX y cdepi Helipobiosorii, moBeiHKOBOI errire-
HETMKI Ta MeVILIVMHY NOKa3YIOTh MPsAMi 0i0/lOriYHi KOpensATy MiX NposBaMu
AHTUCOLia/IbHOI IOBEMIiHKM Ta IIeBHUMY 0i0NOTiYHMMY 0COOMMBOCTAMM 0COOM
nifcynHoro. HasBHicTh nofibHMX dakris 3MYLIY€E 3aMUCIUTICh HaJl JOLiIbHI-
CTIO Ta CIIpaBeINBiCTIO YNHHOI MOJie/li BUHECEHH IIOKapaHb. TaKMM 4MHOM, €
HarajbHa HoTpeba y JOCTiPKeHHi 3apyOiXKHOT0 JOCBiAY Ta rinoTe3 KOHKPeTHUX
YYEHMX 3 Iji€l TeMaTUKY 3a/Id IIOJaIbIIOl HayKOBOI PO3pOOKY Ta MOXK/IMBOCTI
BIIPOBAJKEHHA IX Y BITYM3HAHOMY 3aKOHOJABCTBI.

AmHasi3 ocTaHHIX JOCTipKeHb i my6nikaniit. Bapro 3asnHaunry, mo tema-
TMKA 3aCTOCYBAaHH:A HellpoO0io/oriYHMX TOKas3iB y CyJ0BOMY IIpoLieci € JOCUTD
aKTya/lIbHOI0 y 3apybiKHOMY HaykoBoMY cepemoBuii. Cepef JOCTITHNUKIB Iii€l
TeMaTyky Baprto Bupimutu: L. Steinberg, N. Llamas, J. Marinaro, C. de Kogel,
E. Westgeest, J. Chandler, P. Catley Ta inmmx. Pasom i3 M € HarambHa morpe6a
y JileTa/IbHOMY aHajli3i 1jiei TEeMaTUKM IS MOJAIbIIOrO MOXK/IMBOTO 3aIIpOBa-
JPKEHHA Ta BUKOPUCTAHHA Y BITYM3HAHOMY 3aKOHOJABCTBI.

Buxnan ocHoBHOro marepiamy. 3a OCTaHHI ABa JECATUIITTA BUKOPMU-
CTaHHA HelpoO0ioNoriYHMX JOKa3iB y KpUMiHANIbHUX MPOIecax Y BCbOMY CBiTi
cTpiMKO 3pocTae. JJoka3y 4acTo BKIIOYAIOTh CTPYKTYPHY TOMOrpadio MO3KY,
eneKkTpoeHLedanorpadio i Helponcuxonorivny oninky. Koy BBogyucs nose-
IiHKOBI T€HEeTUYHI JJOKa3), BOHY Hall4acTille BK/IKOYa/IN CBiJYeHH: €KCIIepTiB
PO CIIA/IKOBICTh aAMTUBHUX PO3/MajiiB (BK/IOYAIOUM 37IOBKVMBAHHA HapKOTH-
KaMI i aJIKoroj1eM) i MpuCTpacTb 0 a3apTHUX irop Ha HOAATOK JO T€HETUIHIX
OCHOB IICUXIYH/X 3aXBOPIOBAaHb, TAKNUX fAK fienpecis i mcnuxos. O6MexxeHe 91CcIo
eKCIepTiB NPeACTaBWIO OKa3Y YHIKaIbHOIO TeHeTYHOTO PU3UKYy OOBUHYBA-
YEeHOTO y 3B’SI3KY 3 BUMHEHHAM HIM 3/I09MHY, HAall9acTillle 1ie ITOB’A3aHe 3 HasB-
HiCTIO T€HOTUITY 3 HU3bKOAKTMBHOK popMoro reHa MAOA-L, axuii focmigHuK
BBOKAIOTh HEVPOHAIbHUM KOPEIATOM arpeCcBHOI Ta aHTUCOLia/JIbHOI IOBe-
miHKy mroguHu [1].

Y Hipepnanpax Heitpo6ionoriuHi Ta reHeTU4Hi AaHi Ipo 0co0y MOXYThb
BUCTYTIATY AK ITOBHOLIHHMII MaTepia [y BefleHH:A ClifCcTBa. 3TifHO 3 IpOBe-
neuuM Jle Korenem ta Bectrectom anamisom 231 KkpuMiHanbHOI cripaBu, orry6s1i-
KoBaHOI y rrepiof; 3 2000 1o 2012 poku, Helipo6ioIoTivHi JOKa3) BpaXOBYBaIUCS
CITIICTBOM Ta BBOIM/INCS SIK HOM’HKLHonqi JOKasu 'y 6inbuiocti cripas. Tinmpkn
B JIeAKMX BUITAJKaX OOBMHYBauyBaHi BBOKA/INCA HEBUHHMMM a00 TaKUMY, IO
He MOXXYTb HECTV BifITIOBIJA/IbHICTD 32 CKOEHMI 37I0YMH, IIPOTE OTPUMYBAIN
OiNbII BeNMKMIT CTPOK ITOKApaHHS, HAIIPUKIIA, PillleHHs CYJLOBO-IICHUXiaTpuy-
HOTO Bifjli/IeHHs, sIKe MOITIO IepiofVMYHO 3MIiHIOBAaTM CTPOK IepeOyBaHHS B
3aKJIafiax ICUXiaTpUYHOI JOIIOMOrY B OiK 30i/bIIeHHS CTPOKY JTiKyBaHHA abo
peabinitanii. Ajsie 31e6inbIIOro, K 3a3HAYAIOTH Y4€Hi, 3/I0YMHII OTPUMYBaIN
611 BENMKUI CTPOK, He3BaYKAI0UM Ha IX «HEBMJIIKOBHMIT» HEMPOOiomoriyHmi
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craH. Excrieptyt mosicHIOBaIM Take pillleHHA MOXK/IVBUM PeLUIMBOM 3acymKe-
Hux. TuM camum, garoum imM 6i/IbII CyBOPUIT BUPOK, BOHYU 3MEHIIIYBasIu Biporif-
HICThb HaCTaHHA CYCIII/IbHO HeOe3IeYHX HACTIAKIB He e I 3aCy/PKEHMX, a
i1 o1 X oToyeHHA [2].

B Anrnii Ta Yenbci gemo inma cnpasa. Jocnigaukn Ketni Ta Kneiigon npo-
aHanisyBanu 204 kpuMiHabHi cripasy 3 2005 o 2012 poxu Ta Aiii1iy BUCHOBKY,
1[0 OITBIIICTD AIe/IAHTIB, AKi BUKOPUCTOBYBAIM HeilpoOionoriuHi jokasm s
IIOM AKIIEeHH: 200 OCKap>KeHHs BUPOKY, He la/Iu OYiKyBaHWII pe3ynbTar. [Ipore
aBTOPM aKIIEHTYIOTb YBary Ha JIeAKUX YCIIIIHNX BUIIafIKaX BUKOPUCTaHHA HEll-
pobionoriyHux f0Ka3iB AK KJIIOYOBMX Y OCKap>KeHH] pillleHHs CyAy Ta yCIilIHOI
anenanil. To6To crenydika BUKOPUCTaHHA HeMPpOoOioNoriyHNX foKasiB y pos-
IJIA1 KpMMiHa/IbHYUX CIIPAB CTa€ Oi/IbII PO3LUIMPEHOI0 Y Pasi 3aCTOCYBaHH MiX-
HapOJHOI CY0BOI IpakTuku [3].

[ITo crocyerbea Ipany, To BueHnit AniMapjaHi JOCTKYBaB IMOTEHIIHY
MOXX/IMBICTD 3aCTOCYBAaHHs HepOOiONOriYHMX [JaHMX Y CUCTeMi KpUMiHaib-
HOTO IpaBOCyAAs. BiH JOeMOHCTpye, 10 Helpo6ionoriyHi JOKa3yu MOXKYTb
BUKOPVCTOBYBATHCS K [/ OOIPYHTYBaHHS 3aXMCTY Bifj HEOCY[HOCTI, Tak i
JUISI TIOM SIKILIEHHsI TIOKapaHHsI 3a JiesiKi BUAM 3/7104MHIB. BiH poO6MUTh BICHOBOK,
1[0 HeVpo6io/moriyHi J0Ka3y MOXXYThb IIPUBECTH, 3 OJHOTO OOKY, /1O YCIIIIHOTO
3aXUCTY NCUXIYHO XBOPUX 0c¢ib i, TAKMM YMHOM, IO IIOM SAKIIEHHS IIOKapaHHA
a00 3BiNbHEHHA 370YMHLA. 3 iHIIOro OOKY, AKINO Ile BKAa3ye Ha CTaH, AKUI
MOXKe MifilaTy CYCHiIbCTBO HebOe3Ieli, NMPaBONOPYUIHUK Oyme MOMIilleHM
y cheliaqbHy NCUXOTEPANEeBTMYHY YCTAHOBY Ha HeBU3HA4eHMII TepMiH [4].
OT>xe, aBTOp CTBEPIKYE, IO HelpoOioNoriyHi [j0Ka3y B ipaHCBKiil cucTemi
KPVMiHa/IbHOTO IPABOCY/ A MOXYTb BUCTYIIATH «IIa/INLIEI0 3 ABOMA KiHIIAMM».
Ha Hamy nyMKy, BJOCKOHa/IEHHA TEXHOJOT BUABIEHHA Ta NiarHOCTUKMA HEl-
pobionoriunux medekTiB y CyfoBOMy Ipolieci ZO3BOMNUTD YHi(iKyBaTu MOX-
NMBICTD 37IOBXMBAHHS MOIOHNM CTaHOBUILEM ITPABOBOI CUCTEMU, TUM CAMUM
3MEHIINTD BipOTifHICTh HACTAHHA CYCHi/IbHO HeOe3NneyHNX HaCIiKiB.

[Ilogo mMTaHHA TeHeTUYHUX AEeTEPMiHAHTIB 3/I0YMHHOCTI, TO Harmxen
Ictman i Konin Kemnbert y cBoiit npani BkasyBaiy, IO «IIOBEJiHKOBA TeHe-
TUKa B)Xe BIUIMBA€ Ha CIPUIHATTA IEBHOI ifjel I0pUANYHOI i MOpanbHOI Bifi-
nosiganpHOCTI B cymi» [5]. HaykoBii cTBepKyIOTh, IO Ki/IbKiCHI reHeTUYHi
TOCTiJPKEHHA MPOJIOBXAaTh CIY>XUTY IEPEKOHIMBJM apryMEHTOM Ha KOPUCTb
BOX/IMBOCTI TeHETUYHMX (PAKTOPIB Yy MOCTI/KEHHI aHTUTPOMA/ICBKOI IIOBe-
IiHKM. 3arajJbHUI BUCHOBOK iX po60OTY OYB OiNbII CKENITUYHVIM: IIEPCIIEKTUBI
YABJIEHHS T€HETUYHUX JAaHUX AK JOKa3iB y Cy/i 110 KPUMMiHa/JIbHOMY IIpOLeCy
BelbMM «TyMaHHi». Ilomi6HMit BICHOBOK I'PYHTYBaBCA Ha BUABJIEHHI TeHe-
tiyHOro BapianHTy MAOA-L y 6araTboX 3JI0YMHIIIB, Ki BYMHMIM arpecUBHi
HacywIbHMLBKI fiil. TlomiOGHmit reH y 3aco6ax macoBoi iHdopmarii HasuBawTH
He iHaKlIe AK «reH BoiHa». OJHaK 3aKOP/IOHHI KpMMiHOIOTY He IOCIHIIIaKTh 3
[a/IeKOCSHKHYMY BUCHOBKaMI: BUABMIIOCH, 1110 BapianHT MAOA-L HajsBuyaizo
HoMIMpeHnii i yctpidaerbes npubmsHo B 40% Hacenenss [6; 9]. Ilpore BapTo
3a3HAYUTH, 11O CYYaCHA CTATUCTUKA 3/IOYMHHOCTI HE TaK CUJIBHO CyIEPEeYNnTh
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IIbOMY: 6araTo rpoMajisiH BUMHSAIOTH IIPOTUIIPABHI BUMHKY Ta He HECYTh BiflIlo-
BiflaZbHICTD 32 HuX. [IpMyoMy LI CTaTMCTKA 3aCHOBAaHA Ha 3aMi4eHUX 3JI04M-
HaX Ta He BPaXOBY€ /ly>Ke He[OOIiHeHy YacTKy TiHbOBOI 37104MHHOCTI. Takum
YIHOM, M} HE MO>XEMO OCTaTOYHO KOHCTATYBaT! HENPUYETHICTh T€HETMIHIX
aHOMaJIiNl AK IPUYNH 3T0YMHHOCTI.

Bapro 3asHaunTy, 10 y IeAKMX IPaBOBMX CUCTEMAX OKPeMi IICUXiYHi po3-
Jagy BUK/IIOYAIOTh IpoBKHY. Ha mifcTaBi 1bOro BMHMKAE NUTAHHA: YOMY I'eHe-
TUYHI IeTepMiHaHTH, TaKi K HU3bKa aKTUBHICTb reHa MAOA, He IOBMHHI MaTu
Takui xe egexT. Hemapwiit orsag pori MAOA B arpecrBHiit TOBefiHIIi BUABNB
JiBa BUIaAKY, B AKuX piBHi MAOA 6y npeficTaB/IeHi sSIK JOKa3u y Cy/i i BIm-
HY/IY Ha BUPOK Ha KOPUCTb OOBJMHYBaYeHNX.

Y CIIA o6BuHyBadeHOMY OY/IO IIpef sIBJIEHO 3BMHYBaueHHs Y BOMBCTBI
(37104MH, 1110 Kapa€EThCS CTPATOIO) JIOT0 KOMMIIHBOI )KiHKI, 3aMaxy Ha BOMBCTBO
JIOTO APY>KVHU i 3BUHYBAa4€HHA Y BUKPaZleHHi. AZTBOKAT Ii/ICYTHOTO CTBEPIXKY-
BaB, 1[0 TOJI Mi/jlaBaBCs XOPCTOKOMY ITOBOJ>KEHHIO B IUTHHCTBI i OB HOCieM
MAOA 3 Hm3bKOI0 akTuBHicTIO. Ha mifcraBi nux nokas3iB 0OBMHYBadYeHUI
OyB BM3HAHWII BUHHVM CaMe B yMUCHOMY BOMBCTBi. IIpoTe, He3Bakarouy Ha
OpsAMMII YMUCET Ta 3HAYHUI CIMCOK 3BMHYBaueHb, BiH OyB 3acymKeHWII [0
32 pokiB no36aBeHHs BOJI, @ He 0 HayBMINOI Mipyu mokapaHHA. [lomi6Hmit
BUITAJIOK cTaBcsA B [Tasii: 00BMHYBaueHNII MiIKaBCcA Hanaxy 3 60Ky Ipymy MoJo-
[VIX JIIOfieil 1 B pe3y/bTaTi BUKOPUCTAB HK NMPOTH OJHOro 3 HuX. IloMiTuBiim
KOTOCb, KOTO BiH BBa)KaB OJHVM i3 HallaJJHMKIB, BiH IIIIIOB 3a HUM II0 BY/IUII i
3apisas jioro. Xo4a 06BMHyBaueHWIT Mir OyTi y cTaHi adekTy abo nopibHOMY
CTaHi MiJj Yac CKOEHHA 37I0YMHY, CY[sl BU3HAB [NOKa3U He JOCUTb NE€PEKOH/IN-
BUMU, 10O HiTpUMaTH AYMKY Ipo HeocynHicTh. OpHaK iTasiicbkmit amens-
LiTHMII CYZ, CKOPOTUB TepMiH 0OBMHYBa4eHOro 3 9 10 8 poKiB Ha Till mifcTasi,
1110 Y HbOTO IIO3UTHUBHUI pe3y/IbTaT TECTY Ha HU3bKOaKTUBHMIT BapiaHT MAOA,
1[0 3pOOWJIO JIOTO TeHETUYHO CXVMJIBHMM IO HaCUIbCTBA.

B 060x Bumazkax Ba)kKKO OLIHUTY TOYHMII BHECOK TeHEeTUYHNX JJOKa3iB y
OCTaTOYHOMY pilleHHi cyny [7]. Ane ofHe MOXKHa CKa3aTu TOYHO, 1jo 6iomoriuHi
MOMEHT) HeOOXiJTHO BpaxoByBaTM y OyHb-AKOMY pasi i /e MuUTaHHA Yacy,
KO/ HAayKOBUI PO3BUTOK y LIbOMY HAIIPsAMi JO3BOJUTD 3 BEMKOK TOYHICTIO
BU3HAUUTY Ta JleTePMiHyBaTu 3/104MH. BapTo 3asHaymTy, 0 He BCi MOAiOHI
CIIpaB) BUKOPVCTOBYIOTH ()aKT HasBHOCTI HM3bKOAKTMBHOro reHa MAOA sk
HOM sIKIIYI04y 00cTaByHy. [103asK HasABHICTb HM3BKOAKTMBHOrO reHa MAOA
poOuUTH NMIOAVHY OiNbII arpecMBHOI, TO MOXKHa KOHCTAaTyBaTH, IO MOAiOHI
TeHeTVYHi 0COOIMBOCTI 301/IBINYIOTh PUSYIK PELIVBY Ta IIPOABY arpecii B Maii-
O6yTHbOMY, a OT>Ke, HeOOXiTHO HiBeTIOBAaTV HACTAaHHA HEraTMBHUX HACIZKIB
xo4a 6 MIIXOoM i3071A11i1 0Ci6, 110 BXXe ITOKa3asIi, K0 YOro Ije MOXKe IPUBECTH.

3acnyroBye Ha yBary pob6ota xeHipep UYenmiep, sika mpoaHanizyBaja
cymoBy npakTuky Kanagu, focnigysum npu npomy 133 KpuMiHaabHI clipaBy,
Jie CTiZICTBOM BUKOPUCTOBYBAINCS Helipobionoriuni fokasu. Yenyiep 3asHavae,
IO 3a IUATUPIYHMIT Iepiof] criocTepiraaacs TEHJEHIiA 0 30iIbIIeHHs Y1cIa
BIUIIA/IKIB, B AKMX JIOKa3M CTOCOBHO HAC/MiIKiB YepeIHO-MO3KOBOI TpaBMU a0
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KOTHITVBHI IIOpyIlIeHHA BUKOPMCTOBYBA/IMICS B OCHOBI IPUTATHEHHA IIPABOIIO-
PYIIHNMKA IO BiJIIOBiJa/IbHOCTI, JIOTO [i€3MaTHOCTI, pUSUKY peunauBismy abo
nepcreKTuBy peabinitanil («gokas BIymmBy») [8].

Jloypenc Creitabepr npoananisysBas y 2013 poui gisnpHicTs BepxoBHOTrO
cyny CIIA Ta pifinioB BUCHOBKY, 110 3 Iepioj, BOCbMM POKiB BepxoBHuit cyz
CIHIA BuHic BayX1MBi BUCHOBKM TI0 TPbOX CIIPaBaX, OB A3aHUX 3 MPUTATHEH-
HAM [O KpMMiHa/JbHOI BiIIOBifla/IbHOCTI HemOBHOMTHIX. Y 2012 powni cyp
3a00pOHNMB LITaTaM BUHOCUTU BMPOKYU, e HEMa€ IIpaBa Ha JOCTPOKOBE 3Bi/Ib-
HEHHA, fAKIIO 11€ CTOCYETHCA HEMOBHOMITHBOTO. Y Iux Bumagkax Cyj cimpascs
Ha HAYKOBi JOCIIPKEHHA MO3KY IiUIITKIB i [ifIIIOB BMCHOBKY, WO IiJIIITKN
Jyepe3 BIACTUBY IM IICMXOJIOTiYHY Ta HellpoOio/oriyHy He3pimicTh He MOXYTb
HEeCT! IOBHOLIIHHO BiJIIOBiJJa/IbHICTh 332 CBOIO ITOBEJIHKY, aHA/IOTIYHO IOpPOC-
JIAM TopsaMm [9].

Hosoni nikaBum € aprymenTania Bepxosnoro cyny CIIA Ta nedaxux yde-
HIUX 3 IPUBOAY TUX TPbOX CIIpaB. 3arajoM, YCi JJOKa3y MOKHa BMCIOBUTH 33
JOIIOMOIOX0 KOPOTKOI Te3u: «lIifyliTku He MOXXYTb ITOBHOLIIHHO HECTU BiJIO-
BiJlaJIbHICTD 3a CBOI BYMHKM 4Y€pe3 CBili pO3BUTOK». byno BuCyHyTO rimoresy,
10 XMOHe MPUIHATTSA pillleHb Ta aHTUCOLia/IbHA MOBEiHKA IMiIIiTKIB IOB’s-
3aHi 3 ObLI CTTAOKMM PO3BUTKOM IIpePpOHTAIBHOI KOPU I'OIOBHOTO MO3KY,
110 Ha IPaKTUILll IIOKa3ye IMOMITHY BiIMiHHICTb 3 pIBHEM iHTEIEKTY JOPOCIOTO
ta gutuan [10]. NLE. Llamas Ta J.A. Marinaro 3asHa4aroTh, 1[0 BYEHUMM OY/IN
IIpOBeJIeHi ITOjaIbIIli JOCTII>KeHHS LIl TEeMaTUKI, IesKi 3 IKMX Oy/iu 1oB s3aHi
31 3/I0BKMBaHHSAM HAPKOTUKaMI ab0 BIUIMBOM OJHOJIITKIB, Ki MiJTBEPIKYIOTh
1o rinoresy [11].

E. Mercurio, E. Garcia-Lopez, L.A. Morales-Quintero, N.E. Llamas,
J.A. Marinaro, ].M. Mufioz BKa3ylTb Ha TIEPEKOH/IMBi JJOKa3u, WO TiATBEp-
IPKYIOTD i[I€10 TIPO Te, 10 IiUIiTKM BiKOM 12 pOKiB i MOMOZ1II BOJIOAIIOTh MEHII
PO3BIMHEHOIO 3[JaTHICTIO PO3yMITI Ta apryMeHTYBaTu IOpUANYHY iHpopMaliio
HOPIBHSHO 3 MiJJIITKaMy CTapuIMMu 3a 16 pokiB a6o gopocmmu 6e3 ICuxomno-
TiYHMX 3MiH. Y 3B’A3KY 3 VM JOCTiI>KeHHS IToKa3a, 1o 20% MifimiTkiB BikoM
Bij 14 10 15 poKiB IEMOHCTPYIOTh HEJOCTATHI 3/[aTHOCTI, AKi MOXKHA IIOPIBHATI
3 OPOC/IMMH, SIKi HEé MAIOThb MOYK/IMBOCTI IIOCTATH IIE€PEN, CY/IOM 3 IIPUYMH IICU-
xigyHoro 3g0poB’s [12]. TakuM 4MHOM, BIIUB NMOAIOHUX BOCIi/KeHDb OYB JOBOI
3HauYymuM A cypoBoi cucremu Cnomydenux IlITaTiB, OCKiTbKM BOHM BUKO-
pucToByBanucsa BepXoBHUM CyIOM /I BUTOJ/IOIIEHH:A BYPOKIB 32 OCHOBHUMMA
cupaBamu: Poniep nportu CiMMoHca, Ipexem nportu @nopuau Ta Minnep nporu
Amabamn. binpuie toro, e sapuie CIIyTy€ IMPEAMETOM I JUCKYCIil Ta JOCIi-
I>KeHb 6araTboX yU4eHMX CBiTY i gorernep.

B VYkpaiHi femo iHIIa cuTyalisa cTOCOBHO 3aCTOCYBaHHA Helipobiomoriu-
HIIX acIIEeKTiB MOPIBHAHO 3 iHMMMM KpaiHamu. KpuMiHanbHMIT KofleKe YKpainm
3akpintoe 6iomoriuHi 0co6MBOCTI Cy6’€KTa KPUMiHAIBHOTO IIPABOIIOPYILIEHHS
y crartax 19, 20 ta 22 [13]. [To yBaru 6epyTbcs ICUMXiYHMIT CTAaH 0COOU, MOX-
nuBi IcuxivHi posmaan Ta Bik. Yci i (paKTOpM MOXYTb TUM UM iHIIMM YMHOM
BIUIMBATH Ha YCBiIOM/IeHHA Aiit ocoboro. [Tompn 1e, Ha Hally AyMKY, B YKpaiHi
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HeoOXiTHO ITOYMHATM BUKOPUCTOBYBATM MAOCBijJ iHIIMX KpalH Ta HOYMHATU
611 IMPOKe 3aIIPOBA>KEHHs 610/IOTTYHIX aCIIEeKTiB.

3 orapy Ha OGiomoriyHi oco6mmBoOCTi cTaHy ocobu, nepembadeHi y
crarti 21 KpuMiHanbHOTO KofieKCy YkpaiHy, [ie 3a3Ha4eHO, 110 0c00a, sIKa BYu-
HIIa KpUMiHa/JIbHE IPAaBONOPYLIEHHA Yy CTaHi a/IKOTOJIBHOTO, HAPKOTUYHOTO
4)1 {HIIOTO CIUIHIHHA a00 IiJ] BIVIMBOM /TiKapChKUX IPenapaTis, 10 3HVDKYIOTh
yBary Ta IIBMJIKICTb peaxiil, mijyisrae KpuMiHanbHIN BifgnmosiganbHOCTI [14],
Ha HaIlly ZYMKY, BapTo 6y/10 6 BMK/IACTV IOJMIOXKEHHS CTATTi 21 TaKMM 4MHOM:
«Oco06a, AKa BYMHMIA KPUMiHa/IbHE IPaBONOPYIIEHHA y CTaHi a/IKOrOIbHOTO,
HApKOTMYHOTO Y¥ {HIIOTO CII'AHiHHA a00 IIiJ] BIUIMBOM JTiKapChKUX IIperapa-
TiB, 1110 3HVDKYIOTb YBary Ta IUBUAKICTb peakliil, MiJjarae IpuMyCcoBOMY 3aCTO-
CYBAaHHIO 3aC00iB MEIMYHOTO CHPAMYBaHHA /I HOpMaiisanii ii crany. Ilicna
HopMaJti3alii ncuxigyHoro Ta GpisMuHOro cTaHy ocoba Mo>ke HeCT! KpUMiHaIbHY
BifnoBiflanbHicTh». [Ipnyomy B Ykpaini nepen0adeHo, 110 KON TI0f{HA IIPOXO0-
INTD Kypc peabimiTanii, To 1jelf CTPOK BPaXxOBYETbCS B TEPMiH IOKapaHHS, IPU-
3HauYeHMIT CymoM. Mu 6iIbIlI CXVMIBHI IO TOTO, 106 He BpaXxOBYBaT! 4ac, Ipo-
BEJICHMII Y CIIelia/li30BaHNX MEJMYHIX YCTAaHOBAX, K YaCTMHY NOKapaHHA. Lle
fopeuHinie 6yno 6 po3LiHIOBATK AK MiATOTOBKY 0COOM 37I0UMHILA MOBHOIiHHO
CTaTy nepef CyLoM Ta HECTU BiJIIIOBIAIbHICTD 32 CBOI BUMHKY B HOPMA/IbHOMY
¢bisnyHOMY Ta ICUXIYHOMY CTaHi.

BucHoBKn. 3Ba)kauy Ha BUIEBMK/IAJeHe, NPOAHA/I3YyBaBIIN TOKTPU-
HaJIbHI JKepesa, CyOBYy IPAaKTUKY Ta HAYKOBi /pKepesa OKpeMUX 3apyOiKHIX
Y4eHMX, MO>KHA JiiITV BUCHOBKY, IIJO BUKOPUCTAHHS HEIPO6iONOriYHMX JOKa3iB
y CY/li € JOCUTD IOMIMPEHOI0 IIPAKTHUKOI Y BChbOMY CBiTi. Cy[i0Ba IpaKTMKa TaKMX
Kpain, Ak CIIIA, Anrmnid, Yenbc, Ipan Ta Higepmanan, Bxxe Mae IMPOKMIt TOCBif,
BUKOPVCTaHHSA Helpo6i0oorivHIX 0COOMMBOCTeI MIACYFHNX AK IOM AKIITYIOUYNX
nokapaHHsa QakTopiB. JJocuTh 11iKaBOIO € CymoBa IpakTuKa BepxoBHoro cymy
CIIIA, ne y meKilbKOX CIIpaBax CyJ IOCTAHOBMB 3a00POHY Ha 3aCy/)KEeHHA Hello-
BHOJITHIX 6e3 IpaBa Ha JOCTPOKOBe 3BiIbHEHHA. ApryMeHTamMu BepXoBHOTo
cyny CIIA 6ynmu came Helipo6ionoriuHi 0co6MMBOCTI OpraHisMy HEIIOBHOMITHIX
NOPiBHAHO 3 fopocnumu. Lle mae migcTaBy I BUSHAHHA 32 HENOBHOMITHIMU
cy0’€eKTiB IpaBa, 110 He MOXKYTb IIOBHOIIIHHO HECTM IIOKapaHHs Ta BifjnoBigaTu
3a cBol BuMHKM. Ileit mocBif € 3a CBOIM XapaKTepOM YHiKaJIbHMM Ta IIOBMHEH
OyTV BpaXOBaHUIT iHIIMMYI KpaiHaMM CBiTY, B TOMY 4MCITi i YKpaiHoIo.
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Yanishevskaya K., Murach D. International practice of using neurobiological evidence
in court

Summary. The article examines foreign experience in the use of biological and neuro-
biological evidence in court. The authors examine the case-law of neurobiological evidence in
England, Wales, Iran, the United States, and the Netherlands. A special place is given to foreign
scholars’ research on this topic, and the emphasis is placed on the arguments of such an approach
in court.

Much attention is paid to the current scientific development of the feasibility of using this
type of evidence as a mitigating factor for the defendant’s punishment. The authors emphasize the
need to introduce such an approach in Ukraine and suggests some changes in the current legisla-
tion of Ukraine. The authors give a special place to such an experience in the United States. The
academic argumentation of foreign researchers about the US Supreme Court’s experience in cases
of juvenile criminal justice is analyzed. The panel of judges of the Supreme Court of the United
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States paid considerable attention to the specific features of minors’ brain development compared
to adults. The arguments of other researchers on this topic are also given. The authors analyze
the current state of scientific development of research on behavioural epigenetics and provide an
example of applying such research in the legal environment and case law of specific countries.
The focus is on research that links a person’s genetic characteristics to their different behavioural
patterns. Special attention is paid to the hypothesis that highlights the low activity of the MAOA
gene as a full-fledged biological correlator and the manifestations of aggression and antisocial
behaviour of the individual in the future.

There is a tendency to increase the number of cases in which evidence of traumatic brain
injury or cognitive impairment was used to determine the offender’s liability, legal capacity, risk of
recidivism, or future rehabilitation prospects. The practicality of making a state of alcohol or other
drug intoxication as a determinant of a criminal offense and its role in the system of aggravating
circumstances of a criminal offense in Ukraine is analyzed.

Key words: neurobiological evidence, trial, criminology, international experience.
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LWTYYHE NEPEPUBAHHA BATITHOCTI:
MAXOAN OKPEMUX KPAIH €C TA NMPAKTUKA E€CIIA

AHoranisa. CrarTs NpucBAYeHa IIPaBOBOMY Pery/IIOBaHHIO a0OPTiB y AeAKNUX €BpPOIeN-
CbKMX KpaiHaX, a TAKOX aHajli3y BifNOBifHOI MPaKTUKM EBPOIEIICHKOTO CYLy 3 IIpaB TIOUHU
(mami — €CIUI). Ha movarky cTaTTi HiIKpeCII0ETbCs, 10, He3BXKAIOUM Ha iCHYBaHHS IEBHUX
3arajIbHMX NPMHLUIIB CYTHOCTI Ta PO3BUTKY B KpaiHaX €BPOIIEJICHKOTO PErioHy, MiXK KpaiHaMm
IIbOTO PETiOHY € CYTTEBi PO3ODKHOCTI 3 MeBHUX NMUTaHb. OJHUM i3 TaKMX NUTAHDb € IIPaBOBe
perymoBaHHs abopTiB.

Y cratTi 3a3HAYAETHCA, [0 € KpaiHu 3 nmibepambHUM MifXONOM [0 abOPTIB, fle HasBHe
JIOr0 BiNbHE IIPOBefeHHs. BogHoyac Kpainu 3 IepeBaKHO KOHCEPBATUBHIM IIOMITHYHIM PEXU-
MOM 3HaYHO OOMEXYITb abopTu Ha CBOIX TepuTopiAx. IIpefcTaBHMKOM mepoi rpymu Kpain
€ Himeyunna - B kpaini mepesbadeHa KpuMiHanbHa BiIOBianbHICTb 3a abOpTH HPOTH BOTI
XIHKY a00 3 IOpYILIeHHAM BCTAaHOB/IEHOTO HOPSAAKY. BogHOYac cama mpouenypa abopTy € Haj-
3BIYAITHO JOCTYITHOIO Ta HeOOTKINBOIO — 1Ie, TI0 CYTi, /{iaJIor i3 XiHKOI0 IIPO HACTiAKY abOpTYy,
3’ACYBaHHA I0PUANYHIX aCIEKTiB IIPOLeAYPY, MATBeP/KeHHA i BiIbHOI BOI Ta ycBiOM/IeHHA
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cBoix giit. To6To 3MicT IpaBOBOTO peryIoBaHH: BUKOHYE 3aXUCHY, @ He 0OMeXyBalbHy QyHK-
uito. [Ipunummnoso inmy nosuiito 3aiimae ITombiga. Harenep y ITonbiii abopt MoxHa 3pobutn
B O/JHOMY 3 JIBOX BUIIaJIKiB: BariTHIiCTb Oy/Ia HACTIIKOM 37I04MHY ab0 BariTHICTb 3arpOXXYe 370-
poB’to xinku. Koucruryuirtunit Tpubynan [lonpii ckacyBaB Taky MifiCTaBy i epepuBaHHs
BariTHOCTI, IK HaABHICTD BaJ ITIOAY. AGOPT Yepes 3arpo3y 3[0poB’1o MaTepi JO3BO/IAETHCS INLIIE
B TUX BUIIAJKaX, KOMV IUIJ He MOXKE iCHYBaTM 11032 JIOHOM MaTepi, TOfii AK BariTHICTb 4Yepes
3I'BA/ITYBAHHA IOBMHHA OYTH MiATBEp/KeHa JOBiIKOI IPOKypopa.

[licta nporo MOPIBHANBHOIO JOCHIIKEHHA aHamidyeTbcA cymoBa mnpakTuka E€CIDIL
[Turannsa abopris posrnapmaotbea €CIUI y yacTuHi JOTpUMAaHHSA KOHBEHILIMHUX HpaB Kpa-
iHamy, sAKi € cTopoHamy KoHBeHIIl Ipo 3aXucT mpaB MIOJMHM Ta OCHOBOIONOXHNX CBOOOJ
(mami - K3IDI). Taxum umHOM, Taki 3araTbHONPUITHATI IPaBa, AK IPABO HA KNUTTA Ta IPABO
Ha TI0BAry 10 MPUBATHOTO XXUTTA, CIBBIHOCATHCA 3 a00OpTaMu. Y CTaTTi 3BePTA€TCA yBara Ha
pimennsa €CIUI, B AKX 0co6M CKapKIINCh Ha 0OMeXXeHHS Y BiITIOBifHNX KpaiHax HpoLefypu
abopty. € KpaiHy 3 KOHCepBAaTMBHUMM NOI/LAaMu Ha aboptu — [lonbma Ta Ipnanais. 3xe6inn-
moro €CIJI Bu3HaB, 10 I1i KpaiHy TOPYIIIN 3BMYaliHi TapaHTii.

Ha saxiH4eHH: MiKpeCIIeTbCs, 0 JOCATHEHHA €JHOCTI MiX KpaiHaMI €BPOIENICBKOTO
perioHy 1moz0 abopTiB HaTelep € CKIAHUMI COLIia/IbHO-TIPABOBYMMI T MOJITUYHUMIY TIPOLie-
cam, B sikux ECII 6epe akTuHy yuactb. ECIUI BBaxae, 1110 IpaBo Ha abOPT IOB’A3aHe 3 PO3-
cypoM Kpainn. KpaiHa Hajli/leHa aBTOHOMI€IO JO3BO/LATY a0OPTY Ta BUSHAYATY TePMiHM BariT-
HOCTI /151 a00PTiB, OJHAK KO>KHA KpaiHa 3000B’A3aHa rapaHTyBaTy )XiHKaM IPAaBO Ha 3aKOHHMII
abopT 3 or/LAAy Ha TOil (aKT, 110 BAariTHICTb MOXKe CTAHOBUTY IOTEHIIIIHY Hebe3IeKy A 370-
POB’Sl Ta XUTTS JKIHOK.

Knro4oBi coBa: mTyyHe epepyBaHHsA BariTHOCTI, IPaBO HA KIUTT, IIPABO Ha IIOBArY [0
npyBarHoro xutrs, ECIL

INocranoBka mpo6memu. Kpainy €Bpomnm [geMOHCTPYIOTb HEOJHAKOBY
IPAaKTUKY pPerylToBaHHA abopTy (WITYYHOTO IepepuBaHHS BariTHOCTI): ofHi
KpaiHu — 3a00pOHAIOTD, iHIII — JOTPUMYIOThCA TibepaNbHNX MAXOAiB. 3 OIIARY
Ha I]e BUHUKA€ MUTAaHHA: aDOPT — Ije IPaBO 4u 3/104MH? Y 3B’A3KY 3 LM BUHIU-
Kae mpobeMa CIiBBiHOILIIEHHS KOHBEHIIHUX IIpaBa Ha XKUTTS Ta IIpaBa Ha
IIOBary 10 IPMBATHOTO XXUTTA. Y IIbOMY KOHTEKCTi C/Iij JocmignTy ningxisn €spo-
HejiCbKOro cyny 3 mpas mopnuu (gani — €CITI) mopo mTyyHOro nepeprBaHHs
BariTHOCTI.

Amnani3 ocTaHHIX FocTimKeHp i myomikanii. [JocnifpKeHHAM IpaBOBOTO
perymoBanHsa abopry 3aitmanucs H.B. Animyk, [LA. Birenpka, C.b. Bynena,
J.1. BeproBkina, T.I. Katkosa, J.0. KoBanbosa Ta iHmi. BogHodac foci B pam-
KaX OTHOTO JOC/IJ)KEHHA He IIPU/Ii/AIacs Hajle)KHa yBara ClliBCTaBIEeHHIO pery-
JTIOBaHH:A a00OPTiB y KpaiHax i3 n1ibepasbHIM Ta KOHCEPBATVBHNM PEXMMaMU Ta
He BpaXxoByBajiacs peneBaHTHa npaxkTuka €CIIIL.

Ilinnro crarTi € BU3HaYeHHA migxoniB okpemux Kpain €C (Himeyunnn Ta
[TonpIi) 7O WITYYHOTO IepepuBaHHA BaTiTHOCTI Ta aHasIi3 BiIOBiTHOI mpak-
tuku €CIUI.

Buxrax ocHoBHOro Matepiany. [0710BHOI0 0coOmuBicTIO 3axifHOl LMBimi3a-
1ii € HU3Ka yHiKa/IbHUX IPUHINIIIB, 1[0 BUKPUCTA/Ii3yBalucs B Xofi 6araTosiko-
BOT'O CTAHOBJ/ICHH:A €BPOIEVICHKOI KY/IbTYpy: KIACUYHWIT CIafiok (Tpenbka ¢ino-
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codis it paiioHami3M, pUMCbKe ITPaBo, IATMHCbKA MOBA i1 XPUCTUSHCTBO); 3aXiHe
XPUCTVUSHCTBO (KaTONMIIM3M i IPOTECTAaHTN3M); EBPOIIEVICHKI MOBY; IIO/Ii/T YXOB-
HOI 11 CBITCBKOI B/Iajjyi; BEPXOBEHCTBO 3aKOHY; COLjia/IbHUI IUIIOpaisM i rpoma-
ISTHCBKE CYCIIIbCTBO; IIPeACTaBHNUIIbKI Oprany; iHAuBifyanism [1, c. 7-9].

TuM He MeHII, KOHKPETHMII CIIOCIO IO€NHAHHS BKa3aHMUX IPUHIUIIB
(HaflaHHA NepeBary Till 4y iHIIIM [iHHOCTI HAZ iHIMMY) 3YMOB/IIOE iCHYBaHHA
HEOJHOPIZHOCTI B pery/IioBaHHI Ta BM3HAHHI IEBHUX MPAKTUK, 1[0 SACKPaBO
HEMOHCTPYETbCA, 30KpeMa, PISHMM IIJXONOM [0 pErylloBaHHS B KpalHax
€Bpony IMTYYHOTO NepepMBaHHA BariTHOCTI. Y IbOMY IMTaHHI IPOCTEXYETHCA
KOH(IIKT MX IIiHHOCTAMM 3aXifHOI IVBini3allii, 1110 MaOTh peiriiiHi BUTOKH,
Ta 61/IbIII HOBITHIMU LIIHHOCTSIMU, 30KpeMa, CBOOOIOI0 iHUBIIA.

Tak, mpefcTaBHUKY BCiX L[epKOBHUX KOHQeCiil posIisafaiTb abopTu sK
rpixoBHuit akT. [Ipy 1boMy cMepTb JKiHKM, AKY MOXKe CIIPMYMHUTY BariTHICTh
Y pasi TSHKKOTro COMaTMYHOTO POHOBOTO 3aXBOPIOBAHHSA, TPAKTYETHCS SIK «BOJLA
Boxka», a HApO/PKEHHA JUTVHM 3 TSDKKOIO IATOJOrielo (YpomyKeHi Baam, reHe-
TUYHI PO3/IafiMt Ta iH.) OLHIOETHCA SIK «CTUMY/I O PO3BUTKY IOYYTTS JKaJII0 B
orouyrounx». Maru Tepesa Tak ckaszana npo aboptn: «Hait6inpumit pyitHiBHIK
CBiTYy CbOrOfHi — Ile abOpT, TOMY L0 Lie BiliHa IIPOTHU JiTell, HEeBMHHUX HiTeit,
BOVMBCTBO caMOI0 Matip’1o» (2, c. 7-8].

Posrnaparoum KOHKpPETHI MigXOAM 0 PErylTIOBaHHA HITYYHOTO IE€pepu-
BAaHH:A BariTHOCTI B KpaiHax €BpoIM, IOLI/IbHO 3BEPHYTH yBary Ha Pery/lIl0BaHHA
«ribepanpuux» kpaid (Himeuunna) Ta «koHcepBaTnBHUX» KpaiH ([Tonmpima).

Tax, y HimeuuynHi npaBoBuit cTaTryc IITY4YHOTO IepepUBaHHA BariTHOCTI
perymoeTbcesa cT. 218-219 KpuminanbHoro kopexkcy HiMequnnn. Y3aranbHowo4n
3MICT 3aKOHOmaBCTBa HiMeydnHM 3 bOro IIMTAHHSA, AOILIIBHO HaBEeCTU TaKi
JIOTO KI/II0YOBi moyo>xeHHA. [lo-nepie, o KpMMiHa/IbHOI BiIMOBiZa/IbHOCTI 32
He3aKOHHe IIPOBeJleHHs ab0pTy Mo)ke Oy TH IPUTATHYTO 0co0Y, sIKa IPOBOAVIIA
abopT, IIpK IIbOMY TAaKOI0 0c06010 MOXKe OyTH i cama BariTHa iHka. [To-zpyre,
€ HM3Ka OOTSDKYIOUMX OOCTaBMH: NMPOBefEeHHA abOpTy BCyIeped BOJi JKiHKIH,
CTBOPEHHsI HeOOyMaHOTO PU3NKY I/ 300pOB’s ab0 >kutTs XiHku. [To-Tpere,
HasBHI BMUIIQJIKM, KOMY INTYYHE IIepEepVBAaHHA BariTHOCTI He TATHe 3a cO00O0I0
KpMMiHa/IbHOI BiZlTIOBiZa/IbHOCTI:

1) BariTHICTh € HeOE3MeYHOI /IS XXUTTS ab0 3M0pOB’st XKiHKM (mifTBEp-
IDKEHHSAM IIbOTO (baKTy € BignoBigHa moBifKa miKaps);

2) BariTHICTb € pe3ynbTaToM 3IBAITYBAaHHA (IiATBEPI>KEHHSAM IIbOTO
¢daxkTy € BifmoBiHa TOBi/IKa IPOKypopa);

3) nepepuBaHHA BifOyBaeTbcs 1o 12 (B OKpeMux BUIagKax — o 14) TVOKHA
BariTHOCTI Ta )XiHKa OTpyUMasa 6e30I/IaTHY KOHCY/IbTALlilo 3a BiITIOBITHO IIPO-
ey poro.

Tperiit BapiaHT BUK/IIOYeHHS KpMMiHa/IbHOI BifIIOBifaIbHOCTI PaKTUIHO
cTBOpIoe B HiMeuunni cBo60fy ITY4HOrO NepepuBaHHA BaritHOCTi. KoHcyb-
Talid 3a BiAIIOBIJHOI IPOLEAYPOIO, 110 CYTi, € COLia/IbHO-IIPABOBUM IIPOCBIT-
HULIBKUM [1iaJIOTOM BJIa[iM i3 JKIHKOIO IIOAO IIiJCTAaB Ta HACIIJKIB IITYYHOTO
nepepuBaHHA BariTHOCTI. [IpoBeneHHAM 1€l 6ecify 060B’13K0BO Mae 3aiimMa-
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THCA 0c00a, IKa He MPAII0€ B YCTAHOBI, 110 3/i/ICHIOBaTMe IITy4YHe IIepepu-
BaHHA BariTHocTi. JKiHni Hajgaerbcs BipmoBimHuil ceprudikar, micns orpu-
MaHH KOTO BOHAa Ma€ TPU JHi /I IPUITHATTA OCTaTOYHOTO pirreHHA [3; 4].

Orxe, y HiMeuuynHi KpuMiHamisalisg ITYy4YHOTO NepepUBaHHA BariTHOCTI
XO0Ya i1 Ma€ Miclie, OFHAK ICHY€E MepeBayKHO /I HEJOIYIEeHHA MTOPYIIEHb IIif
Yac MPOBeJeHH:A abOpTy Ta 3ajJIA JOTPYMAHHS KOHTPOJIIO YCBiTOM/IEHHS JKiH-
KOO IIPUITHATOrO Helo pinreHH:A. CaMa X Ipolefypa abopTy He CTBOPIOE HeBU-
IpaBJaHMX MiICTaB YU 0OMeXeHb, sAKi 0 jaBany mifiCTaBy s BJYICHOBKY 1110710
00MeXXeHH 0COOMCTOL CBOOOMIM JKIHKIA.

BopHouac y Me)Xax €BpOIIENICHKOTO PETIOHY € Jep>KaBMU, AKi MOCIiZOBHO
0OMEXYIOTh IIPaBO CBOIX IPOMajsAH Ha LITy4YHe NepepyBaHHA BaritHocTi. Tak,
JOBOJIi KOHCEPBATUBHOI ITO3ULI Y IbOMY NIUTaHHI oTpUMy€eThCA Ilonpmya.

IcTopuuHoO ckanocs Tak, mo Ilonpma i3 cepepuuu XX cronmitTs nepedy-
Basa nifi 3HayHMM BIUMBoM CPCP. 3 1956 p. o BUK/IIOUHMX IIifICTaB IIpOBe-
nenHA abopty B [lompi (BariTHICTD y pe3ynbTaTi 3srBa/NTyBaHHA, 3aTpo3a Iy
JKUTTS >KIHKM, HEBIUTIKOBHA Bajja IJIOAy) OY/I0 JOJIaHO TaKy Ii/iCTaBy, 5K Iepe-
OyBaHHA y CKIAQJHIN XUTTEBIN cUTyallii, 1[0 3HAYHO POSIIMPIIA MOXINBOCTI
I/IA IITYYHOTO IIEpEPMBAHHA BariTHOCTI. 3 MOBa/IeHHAM KOMYHICTMYHOTO /TaJy
B [lonmbmii movanucs aebaru mopo abopris. Ix ydacHmkamu, 3 ogHOTO GOKY,
Oy corjamicTy, comian-geMoKpaTy, nibepany, a 3 iHIIOTO — KOHCEPBATOPH.
B pesynbrari nporo i3 ciund 1993 p. nmodas pisty KomnpoMicHuit 3akoH «IIpo
IUVTaHYBaHHSA CiM’i, 3aXVCT JTIOfICBKOTO IUIOAY i YMOBU [/l JIeTa/IbHOTO abopTy»
(mami - «3aKOH IpO IJIAaHYBaHHA»), AKNII 3aKpilUIAB JIMILIe TPY IMifICTaBU JJIA
IpOBeJIeHHs ab0pTy:

1) Ko/ BariTHICTh CTAaBUTH MiJ] 3aTPO3Y XKUTTS a00 3[0POB’s1 MaTepi;

2) KO/ BaTiTHICTDb € HACTIAKOM 3IBAITYBaHHA a00 iHIecTy (IigTBepmKy-
€THCA JOBIKOIO IPOKYpOpa);

3) Ko eMOpPiOH Ma€ cepito3Hi Bajjl PO3BUTKY.

MenuyHi IpOTUIIOKAa3aHHA >KIHKM a00 Bafu IUIOAY HifTBEPKYIOTHCA
moBigkorw mikapa. IIpy 1nboMy 4iTKa TeMIIOpalbHAa MeXKa [ IPOBENEHHA
ab6opTy (12 TIOKHIB) BCTAaHOBJICHA JINIIIE, SIKIIIO JIOTO Mi/ICTaBOI0 CTAa/I0 CKOEHHA
3/104MHY. /I iHIINMX BUITA[KiB Ma€ 3HAY€HHA HEBM3HAYEHE IIOHATTS «MOXK/IN-
BICTB )XUTTSA IJIOAY 11032 yTpo6oro Marepi» [5].

Bocenn 2015 p. go Bmagu y Ilonpmii mpmiiiia KOHCepBAaTMBHA IIApTid
«IIpaBo i cipaBeIMBICTD», SIKAa OTPUMAaJIa OIIBLIICTD TONOCIB y Map/IaMeHTi, Ta
BXe B 2016 p. mpuitHAIa y NepIIOMY YMTAaHHI 3aKOHOIIPOEKT, AKUI BUK/IIOYaB
BaJiyl pO3BUTKY eMOpiOHa fK IifICTaBy IIPOBefieHHA abOPTY Ta 3HAYHO ITOCUITIO-
BaB BiJIIOBila/IbHICTD YCiX MPMYETHUX IO MPOBefeHHs abopTy ocib. 3romoM, y
pes3y/IbTaTi MpOTeCTiB Hace/IeHHsI, BKa3aHMIl 3aKOHOIIPOEKT OY/IO BifXuIeHO.

Y 2017 p. 6y/10 yXBa/ieHO MOIIPABKY [0 «3aKOHY IIPO IIAHYBaHHS», KOO
JI03BOJIATIOCS TIPOBeleHHA a00pTy Y pasi mepeOyBaHH:A KiHKM Y CKJIa{HIl KUT-
TEBiN cuTyalii, ajle MeHII HK 4Yepe3 piK BiJIOBiHY HOpMY Oy/lI0 CKacOBaHO
Koncturyninanm TpM6yHa)10M [Tonmbwii, a TONMOXKEHHA MLIO0 IPOBENEHHA
abopTy MOBepHYTI fo pemakiii 1993 p.
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Y 2020 p. Koncturyuiitanit Tpubynan Ilonbii 3a mogaHHAM IIpencTaB-
HUKIB IIpaB/IAY0] NapTii pO3I/IAHYB MONOXKEeHHA «3aKOHY IpO IUTAaHYBaHHA» Ha
npepmert ix BipnosigHocTi Koncturynii Ilonbmi. Y pesynbrari 6y10 BU3HaHO
HEKOHCTUTYLIIIHOO TaKy MifICTaBy IPOBEJEHH: IITYYHOTrO IIepePUBAHHA BariT-
HOCTI, SIK «Bajiil pO3BUTKY IUIOAY» [6]. BHacmifok 1iporo 3apas [lonbuia € npen-
CTaBHMIIEIO OfHi€l i3 HaOiIbII KOHCEpBAaTMBHMUX KpaiH IIOf0 IPOBEJEHHS
abopTiB.

3BepTAYNCh [0 JOCI/KEeHHSA HpaBoBOi (He HOPMATMBHOI) NPUPOAN
abopTY, CIIifi 3a3HAYNTH, L0 TIPABO XKiHKM Ha aOOPT IOB’sI3aHe i3 TaKMMU KOH-
BEHLIIIHMMI IIpaBaMI, SIK IPAaBO Ha KUTTs Ta IIPaBO Ha IIOBAry /10 IPUBaTHOTO
JKUTTA. 3 OITIAY Ha 1je BUFA€ETHCA JoLinbHUM poaHanisysaru nigxig €CIUI no
3MiiicCHeHHs abOpTiB.

Y pospisi 1poro nmuraHHA LiKaBol € cupaBa «lucau nporu Ilombuii»
(2007 p.). 3asBa 6yna mopaHa XiHKOIO, IIJO0 XBOpi/la BaXKKo0 ¢GopMor Miomii
(mpubmusno -20 mionTpiit Ha KoXKHe 0KO). ITiff yac XBOpoOU 3asIBHUIS 3aBariT-
HiJIa TpeTiN pas i mepeXXnuBasia, 110 BariTHICTb MOXKe HEraTMBHO BIUIMHYTH Ha II
3mopoB’s. HeraTuBHMII BIUIMB Ha 3[[0POB’sI 3asBHNLII MiATBEPAVIN TPU 0PTasb-
MOJIOTH, IPOTE€ BOHM BiJMOBWINMCA BUJATU JOBiKYy IJIA IepepuMBaHHA BariT-
HOCTI i3 TepaneBTMYHMX MifcTas. IIif yac Apyroro MicsAus BariTHOCTI MioIlifg
3asABHUIII NOTipIIMach o piBHA -24 #ionTpiit Ha Ko)kHe oKo. Topi maHi Tucay
3 METOI0 IIepepUBAHHA BariTHOCTI IPUIIIIA HA NPUIIOM y TiHEKOJIOTiYHUI Ta
aKyLIEPCbKMUI Bifii/I fep>KaBHOI ikapHi y M. Bapmasi. Ilig 4ac orrapy mikap
3a3HA4MB, 110 HEMAa€ MEAMYHMX IJCTaB JIIA IPOBEIEHHA TEPaleBTUYHOTO
abopry. BHaci[ok IbOTO 3asABHUIIA He 3MOIVIA IIepepBaTy BariTHICTh Ta Hapo-
OVIa TPETI AUTUHY IIIAXOM KecapeBoro po3tuHy. Ilicisa monoris 3ip KiHKK
3HAYHO IOTipIIMBCA BHACTIIOK KPOBOBWIMBY Y CiTKiBKy OKa, 10 3pobuso ii
JTIIOJIVHOIO 3 0OMEXEHMMI MOXX/IMBOCTSMU. BoHa He MorIa 6aunTy IpefMeTH,
po3TanioBaHi Ha BifcTaHi, 10 mepeBuiiye 1,5 mMeTpa, Ta mobowBaacs, 110
BpELITi-pelIT OC/TiIHe.

ITani Tucsu s3Bepuynacsa go €CIUI, cTBepmKyo0un, o Toil GaxT, Io i
He JJO3BOJIM/IN IIepepPBATH BariTHICTh, HE3BAXKAIOUM HA PU3MKMY, AKi 111 3aIrpOXKYy-
BaJIN, € IOPYIIEHHAM CT. CT. 3, 8 i 13 K3I1JI. Bona Tako>x ckap>kuiacs Ha BifiCyT-
HiCTB IpoliecyaysbHOI Ta HOPMATUBHOI 0a3M [ HaJJaHHS MOXK/IMBOCTI BariTHIN
XKIHLIi BiICTOIOBAaTV CBOE IIpaBO Ha TepaneBTHMYHUI abopt. Y uiit cnpasi €CITJI
BCTAHOBUB, 110 NaHi Tucsy 6yno BigMOBIeHO y paBi fOCTYNY 0 ePeKTUBHNIX
MeXaHi3MiB, SIKi MO 6 BU3HAYUTH: 4M Oy/IM YMOBU JJIs 3aKOHHOTO abopTy, a
OTKe, MOPYLIEHO CT. 8§ KOHBEHIIII TPO 3aXVCT NPaB MIOAVHNI i OCHOBOIIOIOKHIX
cso6op (Kousennii) (gani — K3ITJI) [7].

Y cmpasi «A., B. Ta C. npotu Ipnangii» Tpu xiHku 6ynu 3MmyuieHi ixatu 1o
AHITII /11 IPOBENleHHA a6opTy, aJpKe He MOIJIM 3I1/ICHUTI 3aKOHHUIT abopT B
Ipnanpii. 3asBanui (A., B.) BignosigHo f1o cT. 3, 8, 13 Ta 14 K3IUI ockapxyBanu
B €ECIIJI 3a60pony y Ipnanpii abopris 3a craHOM 370poB’s Ta f0OpoOyTy. TpeTs
sagBHMLA (C.) ckap)Kmmacs BigIoBifHO fo cT. 2, 3, 8, 13 ta 14 K3IIJI =a BigcyT-
HICTb 3aKOHOJABYOro BIpoBajpkeHH:A cTarTi 40.3.3 Koncrurynii Ipnangii, mo,
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Ha 1 [yMKy, 03Ha4aso, 110 BOHA He Majia HaJeXKHMX 3aco0iB peanisalii cBoro
npasa Ha abopT y Ipmanyii BHaCIi[OK pUSUKY JIS i1 KUTTSL.

[Tomo mopymenna ct. 8 K3IUI €CIIJI 3asHaums, 110 NOHATTA «IIpUBaTHE
KUTTsA» y 3HaYeHHi cT. 8 K3ITJI € mMpoKmM MOHATTAM, AKe OXOIIIOE, MK iHIINM,
IIPaBO Ha 0COONCTY aBTOHOMIIO Ta 0COOMCTUII po3BUTOK. Ile cTocyeTbcs Takmx
IIUTaHb, AK ifeHTndiKanisa crari, CEeKCyaJibHa Opi€HTAallisA Ta CEKCya/lbHe XKUTTH,
¢isnyHa Ta ICUXOJIOTiYHA IIiTICHICTD JIIOAMHM, MaTV Y¥ He MaTU AUTUHY, TeHe-
TUYHOTO OaTbKiBCTBA.

Xouya ct. 8 K3IIJI He MOXXHa TpaKTyBaTu sK HaJaHHA IpaBa Ha abopT,
€CII BBaxae, mo 3abopona B Ipranzii abopTis, AKi BUMaraoTbcs i3 IpUYNH
310poB’s Ta/abo KoOpoOYTY, Ha AKi CKap>KIWINCh IIepIla Ta pyra 3assBHUL, Ta
HiOMTO HECIIPOMOXKHICTb TPeThOI 3asIBHUILII peaidyBaT il MpaBo Ha 3aKOHHUI
abopr B Ipnanpii, BXOAATH 10 cepy IXHBOTO IIpaBa Ha IIOBAry 10 IPUBATHOTO
KUTTA i BigmoBigHo mo ct. 8 K3IJI.

Y uiit cnpasi €CIJI 3a3nauus, mo Ipranzii noBuHHa 6yTH HajaHa MMPOKa
cBobofia po3cyly y BUpileHHi NUTaHHA IOJO AOTPYMAHHSA CIPaBe/INBOTO
6ajaHCy MDK 3aXMCTOM CYCIIJIBHOrO iHTepecy (mepep6adueHMM ip/IaHICBKUM
3aKOHOZIAaBCTBOM 3aXJVCTOM IIpaBa Ha XUTTS HEHAPOIPKEHNX) Ta CYIepedINBIX
IIpaB MePIIOoi Ta APYrol 3aABHMUIb Ha IIOBATY 10 IXHbOTO IIPYBATHOTO XUTTA Bifi-
noBigHO fo ct1. 8 K3IJI.

Bepyun fo yBaru mpaBO 3aKOHHO BUDK/DKATU 3a KOPAOH i abopTy 3
JIOCTYIIOM J10 BifmioBiiHOI iHpopMariii Ta Megm4Hoi forromoru B Ipmanpii, ECITJI
y Liil1 CIIpaBi He BBaXKaB, 1110 3a00poHa B Ipranpii abopTiB 3 MipkyBaHb 3[0pOB’s
Ta T0OpOOYTY HepeBuIlye CBOOOY PO3CYAY, HaJJaHY B I[bOMY BiIHOIIEHH] Jep-
xaBi Ipmanpii. To6To momo mepuioi i Apyroi 3asBHMUIB He OY/IO0 MOPYIIEHHS
Ipnanpiero ct. 8 K3ITJL

lonmo Tpetboi 3aaBHuLi ECIDI 3a3Ha4yuB, 110 aHi MeAYHA KOHCY/IbTALlif,
aHi BapiaHTV CyJlOBOTO POSITIANY, Ha AKi nocumaerbesa [pranpisa, He cTaHOBUIN
eeKTUBHUX Ta JOCTYIHUX IPOLEAYP, AKi O JO3BOMNMIM TPeTiil 3asBHNULI] peati-
3yBaTyU CBO€ IIPaBO Ha 3aKOHHUI abopT B Ipnanpii. Bignosigno, ECIIJI 3a3Ha-
4B, 10 MasIo Micie nopymenHs: ct. 8§ K3IUI [8].

Y cnpasi «P.P. mpotu Ilonpmi» mif 9ac yapTpasByKOBOIO JOCTIKEHHSA
BariTHOCTi 3asBHUII Oy/I0 BUABIEHO, IO IUIJ MOXXe Mary IIeBHi Bajyu pos3-
BUTKY. ]I mpoBeneHHs abopTy Oy/10 HeOOXiJTHO IPOBECT TeHETUYHY eKCIIep-
TU3Y 100 BUABJIEHHA TaKuX Baf. I1if yac sgificHeHHA TeHeTUYHOI eKCIIEPTU3Y
3aABHULIA CTUKHY/IACA i3 BEIMKUMM TPYAHOILIAMM — JIiKapl He XOTI/IM HaflaBaTu
HaIlpaBJIEeHHA Ha €KCIIePTU3y. Bpeluri, mpoBiBIIM T€HETMYHY €KCHEPTHU3y Ta
OTpUMaBIIY i pe3y/nbTaTy, 3asABHULA IPOCKUIA JIIKApHIO MPOBeCTH it abopT,
IIOCWJIAI0YNCh Ha Pe3yNbTaTy T€HEeTUYHOI eKCIIepTU3Y, AKa BUABMU/IA Y IUIOKY
cunzipoM Teprepa. IIpote nikapi BifMoBMINCA IpOBeCcT abOPT Yepes Te, 1[0
CTPOKU /1A IPOBefeHHA abOpTy CIVIMHY/IN Ta Ha Liil cTafii mIij y>ke mMir camo-
CTIVIHO BVDKUTH 1103a Ti/IOM MaTepi.

Y niit cnpasi €CIUI BusHaB, mo mano micue nopymenHs ct. 3 K3IUL. €CII
3a3Ha4MB, 1110 BCTAHOBJIEHHS TOTO, YN 3asIBHUIA IOBMHHA Oy/Ia MaTy JOCTYI 10
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IIPOBEIeHHs TeHeTNYHOI eKCIIepTU3N, K PeKOMEHyBaIu Jikapi, Oyo 3arbMa-
peHe 3aTATYBAHHAM, Iy TAHMHOIO Ta BifICYTHICTIO HAJIE)KHOTO KOHCY/IbTYBaHHA
Ta iHpopMariii, Axa HagaBanach 3agBHULi. CTpaX/JaHHA 3asABHUII IIEpef TUM
AK 111 cTanu BifloMi pe3yabTaTy eKCIIepTU3Y Ta Mic/A I[boro OYIN 00T KeHi THM,
1[0 TIOCTYTY €KCIIePTH3Y, 32 OTPYMAHHAM AKMX BOHA 3BepPTA/Iach paHilue, Oyan
HEIOCTYIIHUMI, Ta BOHA He MaJla IIPaBO CKOPUCTATICh HUMI, fK Iie TIepepoayda-
JIOCh HaIliOHAJIbHMM 3aKOHO/IaBCTBOM.

Takoxx €CIIJI BusHaB nopymenHs ct. 8 K3IIJI, Buxopnsa4n 3 Takux mip-
ctaB. [Tonbcbke 3aKOHOMIAaBCTBO He MiCTWIO e(eKTUBHUX MeXaHi3MiB, sKi 6
HaJaau 3asABHUIL MOXX/IMBICTb OTpUMATH JOCTYI [0 AiaTHOCTMYHUX MOCYT,
mwo Oynmy BMpilIaTbHUMM y 3[iliCHEeHHI ii mpaBa mpuitHATH iHpOpMOBaHe
pillleHHs NPO Te, YM MPOBOAUTK A060pT 4y Hi. OpraHy BIagy He BUKOHAIU
CBOTO IO3UTUBHOTO OOOB’SI3Ky IIOAO TapaHTyBaHHs 3asBHUI[I HaJIEeXHOI
IIOBATM J10 il IPMBATHOTO XUTTA, @ TOMY MaJjo Micle mopyueHHsa cT. 8 Kon-
BeHIii [9].

Y cmpasi «II. Ta C. nporn Ilonpmi» €CIII posrisfaB nuTaHHA 1OKO
3MiJiICHeHHs abOpTy HEIIOBHONITHBOI 0CO00I0 B pe3y/brarti il 3IBa/JTyBaHHA.
€CIDI y niit cipaBi KoHcTaryBas nopyumenHsA cT. 8 K3ITJI yepes Te, mo BuHN-
K/IV 3HaYHi TPYJHOIi 3 OTPUMaHHAM JOCTYIY 10 a0OPTY: 3aABHUKI OTPUMA/IN
CynepedInBy indopmariiro mpo e, un MOTpPibeH iM FOAATOK /10 JOBIAKY Biff IIpo-
Kypopa, IpO Te, XTO MO)Ke 3poOuUTI abOPT, XTO MOXKe IPUIHATY pillleHHs, IN
nepen0adeHniT 3aKOHOM 4ac OYiKyBaHH Ta IIOf0 iHmux ymoB [10].

BucnoBku. HyHi ocATHEHHA €JHOCTI cepeli KpaiH €BpONENICHKOTO Peri-
OHY ILIOfI0 IIPOBeeHHs abOPTiB € CKIATHNMMI COLlia/IbHO-TIPAaBOBYMM Ta IOJIi-
TUYHVMMM IIpoLiecaMi, 1O AKUX aKTUBHO fonydaerbca €CIIL

€CIUI poTpumyeTbcA MO3MILI, 3TifHO i3 SAKOK INPaBO Ha IPOBEJEHHA
abopTiB HAJIEXXUTD 10 PO3CYAY AeprkaBu. [lep>kaBa HajjileHa aBTOHOMI€IO 10710
[I03BO/Iy Ha NPOBeleHHs abOpTiB, BU3HAYEHHs CTPOKIB BAriTHOCTI /I HpoO-
BeleHHs abopTiB, IIpOTe KOXKHA 13 JepkaB 3000B’s13aHa TapaHTYBaTU >KiHKaM
IIPaBO Ha 3aKOHHMII a0OPT 3 OI/IAAY Ha TOM (akKT, 1[0 BATiTHICTh MOXKE CTAHO-
BUTM IIOTEHIII/THY HeOe3IeKy IJIs 3J0POB S Ta )KNUTTS XKiHOK.
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Asiryan S., Trofimov B., Shevchuk N. Abortion: some EU countries approaches and the
ECHR practice

Summary. The article is devoted to the legal regulation of abortion in some European coun-
tries as well as to the analysis of the relevant case law of the European Court on Human Rights
(hereinafter - ECHR). At the beginning of the article it is emphasized that despite the existence of
certain common principles of essence and development in the countries of the European region,
there are significant differences between the countries of this region on certain issues.

One of such issues is the legal regulation of the abortion of citizens of the respective coun-
tries. Thus, it is noted that there are countries with a liberal approach to abortion - in fact, they
allow it to be conducted freely on their territory, but with certain restrictions. At the same time,
countries with a predominantly conservative political regime significantly restrict abortion in
their territories. The representative of the first group of countries is Germany - in the country
there is a criminal liability for abortion against the will of a woman or in violation of the estab-
lished procedure. At the same time, the abortion procedure itself is extremely accessible and
unburden some - it is essentially a dialogue with a woman about the consequences of abortion,
clarification of the legal aspects of the procedure, confirmation of her free will and awareness of
her actions. That is, the content of legal regulation has a protective rather than a restrictive func-
tion. A fundamentally different position is taken by Poland, a representative of the conservative
camp countries on the issue of abortion. Currently in Poland, abortion can be performed in one
of two cases: the pregnancy was the result of a crime or the pregnancy threatens the woman’s
health. Such a ground for abortion as the presence of fetal defects was abolished by the Constitu-
tional Tribunal of Poland. Abortion due to a threat to the mother’s health is allowed only in cases
where the fetus cannot exist outside the womb, while a rape pregnancy must be confirmed by a
prosecutor’s certificate. That is, the procedure provides a significantly limited list of grounds for
abortion and does not provide adequate discretion for women on this issue.

Following this comparative exploration, it is analyzed the case law of the ECHR. The issues
of abortion are considered by the ECHR in area of the observance of convention rights by the
countries, which are the parties to the Convention for the Protection of Human Rights and Fun-
damental Freedoms (hereinafter - CPHRFF). Thus, such conventional rights as the right to life
and the right to respect for private life are correlated with abortion. In the article it is drew atten-
tion to the decisions of the ECHR, in which individuals complained about the restrictions in the
respective countries on the procedure of abortion. There are countries with conservative views on
abortion - Poland and Ireland. In some cases, the ECHR has acknowledged that these countries
have violated conventional guarantees.
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In conclusion, it is emphasized that the achievement of unity among the countries of the
European region regarding abortion is currently a complex socio-legal and political processes, in
which the ECHR is actively involved. The ECHR holds that the right to abortion is related to the
discretion of the country. The country is endowed with autonomy to permit abortions and deter-
mine the terms of pregnancy for abortions, however, each country has an obligation to guarantee
women the right to legal abortion, given the fact that pregnancy can be a potential danger to
women’s health and lives.

Key words: abortion, right to life, right to respect for private life, ECHR.
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OCHOBHI ACNEKTW EBPOMNENCBKOIO
LLMBIABHOMO CYAOUYMHCTBA:

AOCBIA ANA YKPAIHU

HA MPUKAAAI ©PAHLIT TA HIMEYYUHU

AHoranjia. Y 1iif craTTi aBTOpY JOCTIKYIOTh Taki Ipo6IeMI, SIK: OCHOBHI aclleKTI po3-
BUTKY IIMBIIBHOTO CYZlOUMHCTBA CBpomneliicbkoro Coosy, 10T0 Cy4acHUil CTaH, HepCIeKTUBI
POSBUTKY LIMBIIbHOTO CYJOYMHCTBA YKpAaiHM 3a €BPOIEHCHKVMMM CTaHJAPTaMy, aHA/i3 CTaHy
HAYKOBUX JJOCTi/KeHb Y Wit cepi, JOCTIPKeHHA Ta aHA/M3 0COOMMBOCTEI! LMBIIBHOTO CYHO-
YI[HCTBA TaKMX KpaiH, AK Ppanuia ta HiMmeddnna, MOXXIUBICTD TIepelHATTA YKpaiHOK KpaLoro
OCBify WX KpaiH y Takiit cdepi. ABTOpPHU TaKOXK JOCTIHKYIOT IPUHINIIN LVBITbHOTO CYAOYNH-
CTBa €BPOIENICHKOTO IMBI/IBHOTO MPOLECYaNbHOTO 3aKOHOJABCTBA 3ara/loM Ta OKpEMUX KpaiH,
aHaJT3YI0Th OCHOBHI JI0T0 MOMOXeHHS, 0co0/muBoCTi cyroycrporo ®panuii Ta Himewunny, itoro
Bi]MiHHOCTI Bifj CyOycTpoI0 YKpaiHu, O3UTUBHI Ta HEraTMBHi CTOPOHN. Y po6OTi IijieTbcs Ipo
icTopiio po3BUTKY LIMBITLHOTO CYAOUMHCTBA EBpoIeiicbkoro Coo3y, I ATh HAIPAMIB, 38 AKIMU
BOHO MO’Ke PO3BMBATHCH, IIPOOIEM, Ki MOXYTb IPU 1[bOMY BUHMKHYTH, UUIAXY iX MOX/IU-
BOTO BUpilleHHA. Y CTaTTi NPOBOAMTHCA aHaNi3 €BPONENCbKMX MpaBU/I UMBITbHOTO MPOLECY
ta [IpuHuumnie TpanckopgonHoro 1yBinbHoro npouecy ALI/UNIDROIT, mo no3Bonae Takox
TOPKHYTUCA TeMM MDKHAPOJHOIO LIMBIIBHOTO CYJOUMHCTBA. Y POOOTI aHAM3yeTbcs BIUIUB
€BPOIIEIICHKOr0 Ta MDKHAPOJZHOTO LVBINIbHOIO IIPOLIECYaIbHOTO 3aKOHOABCTBA HA LMBIIbHMI
nporec B YKpaiHi, i ciiBIpaIio 3 MbKHApOJHIMI OpraHisamiaMu y Uit cdepi. ¥ cTarTi Takox
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PO3IIAKAITBCA MPOOIEMI YKPATHCHKOTO IMBITBHOTO CYJOYMHCTBA. Y CTAaTTi HPOBOAUTHCA
aHani3 cygoyctpor Ppanuii, ii HMBITLHOTO MpOLECYaNTbHOTO 3aKOHOAABCTBA, JOCIIIXYIOThCA
a/IbTepHATVBHI CII0COOV BUPILIEHHS CyTepevoK V 1iiif KpaiHi, CTaTyc CyjoBUX NPUMUPUTENIB Ta
0Cco6MMBOCTI X AisBHOCTI, iX IIpaBa Ta 000B 3K, POSI/LAAAIOTHCS [paBa Ta 000B’I3KM CTOPiH
Ta {HIIMX YYaCHMKIB LMBIIBHOTO TIPOLIECY, JIOr0 IPUHINIIN, 0COONMBOCTI POSIIIALY LIMBIIbHOTO
criopy MK ®paHIji€eo Ta iHIMMN KpaiHamy-wieHaMy €Bpornericbkoro Corosy, ponb pillleHHA
CYRY Y IPUMMPEHH] CTOPiH, 0COO/MBOCT] YKTa[leHHS aKTa PO JOCATHEHHA YTOAM MiX CTOpO-
HaMM. Y XOfii aHasi3y cymoBoi cucteMy HiMeyumHu JOCTiIKyBanuca Taki NUTaHHA, AK: CKIaJ,
cyny, opucnukuisa cyais ®PH, oco6muBoCTi IPUHIMIIB LMBIIBHOTO HPOLECYATbHOTO 3aKO-
HopraBcTBa HiMewunHu, 0co6MMBOCTI JOKasyBaHH I 4ac pO3I/IALY CIPaBy y CYAi, IpaBa Ta
000B’5I3KI CTOPiH MPOBA/PKEHHs, IIpaBa Ta 000B’A3KM CYAAI Ta iHIIMX YYaCHUKIB LUBITLHOrO
npouecy Oegeparusuoi Pecry6onixn Hivewunnu. Hanmpuxinui ctarti aBTopu po6/Th BUCHOBOK
IIPO CTaH EBPOIEIICHKOr0, (PPaHIy3bKOTO Ta HIMEIIBKOTO IMBITLHOTO CYAOYNMHCTBA, JIOTO MO3M-
TVBHI Ta HETaTVBHI CTOPOHM, AKIIEHTYIOUM yBary Ha HOAA/IbIINIT PO3BUTOK L[bOTO JOCIiIKEHHH.

Knro4oBi coBa: cyjouMHCTBO, IMBiNbHE CYJOYMHCTBO, TPMHLMIIN MBIIbHOTO CY[0YMH-
CTBa, IMBi/IbHE IIPOLieCyaIbHE 3aKOHOJABCTBO, CYJOYCTPill, CIpaBe/IMBICTb.

ITocTaHoBKa npo6emMu. Y 3B’13Ky 3 focATHeHHAM EBpomnelicbkum Coro-
30M BE/IMKIIX YCIIXiB y 36/IVDKeHHi ITpaBa CBOIX IepKaB-yIaCHMKIB i TPOIOBKeH-
HAM TofianbuIol «emepanisanii» Iji€l CIiIPHOTH JOCTIZHNMKAM YKpail LiKaBo,
AKYM YVHOM Oype BinOyBaTuCs MOJA/IBIINII PO3BUTOK OKPEMUX JIOTO Talyseit
Ta iHCTUTYTIB. 3Ha4Ha yBara NPUJIIIAETbCA LMBIIBHOMY IIPOLECY, OCKITbKM
YacTKa KOPUCTYBA4iB CYyJOBUX CUCTEM KPAlH-y4aCHMUIb IIOCTIIHO 3pOCTAE: BCi
3alliKaB/IeHi y AKICHOMY IpaBOCyji. €BpoIeicbKe HOPMAaTUBHE BTPyYaHHA Y
LMBITbHUI NIPOLieC CTalo IpefiMeTOM BMBYEeHHA i 3a Mexkamu €C, OCKibKI B
IHIINX KpalHaX MOXXHOBIAAUAM TaKOX IIIKaBO, AKMM YMHOM BJAEThCA PO3BM-
BaTy BigmoBigHi HOpMU [1, . 525].

3a3Ha4MMO, L]0 NIPOLeC PO3BUTKY IMBiIBHOTO cyflounHcTBa y EC 3aBXIN
OyB eBOMIOLINHNM: Yy HbOMY He IIPOCTeXYBAJOCH IParHeHb OJHOMOMEHTHO
BIIPOBA/PKyBaTy HOBI IIPaBOBI HOPMU i 3aMiHIOBaTY HUMI HasBHE HaljiOHa/IbHe
npaso. [Tpore 3 1957 no 2017 pik nuBinbHe cygounHcTBO B €C Habymo Bax-
JIMBOTO 3HAYEHHs, IIePeTBOPVBIINCH Ha Taly3b IpaBa, 1[0 3a0e3nevyye 3aXyCT
6a30Bux npas i cBo60p. HuHi 1jeil KOMIUIEKC HOpPM IIpY3HAYeHWIT /IS HaJJaHHS
BifmoBigHUM ocobam B €C €UHOr0 peXxumy, sKuil 0yB 61 JOCUTb AKiCHUM,
06 MO)XHa OYZI0 TOBOPUTHU IIPO JOTPUMAHHA 3ara/IbHOBU3HAHNX Y BCHOMY
cBiTi cTaHpapriB cymoumHcTBa [2, c. 51]. IIporonomennit «mpoctip mpaBo-
CyAzs» IepecTaB OyTI MMOPOXKHBOIO IeK/Iapalli€io, IepeTBOPMUBIINCH Ha 00’ €K-
TVIBHO HasIBHY HEOOXi/IHiCTb.

HaykoBui BUAINAIOTh I'SITh MOXK/IMBUX CLIEHAPilB PO3BUTKY LMBiIBHOTO
cypounHcTBa y €C: 1) MpofoBXeHHA BXe cPOpMOBAHOI MOITUKY «HOCTYIIO-
BOTO 30/IVDKEHHS» 32 PaXyHOK IPUITHATTA OKpeMux Pernmamentis i [Jupektus;
2) 3amiHa BCiX YMHHUX HaIliOHaJIbHUX TajTy3ell NUBiIIbHOTO CYyIOYMHCTBA €V-
HOIO €BPOIIEVICHKOI0 MOJIE/IIIO; 3) YiTKe pO3MeXXyBaHHS KOMIETEHIII MK Halli-
OHA/IbHMM i €EBPONEVICHKIM LIVBI/IbHUM CYIOYMHCTBOM 3 TUM, 06 KOKHE 3 HUX
Iis1o y cBoiit cdepi BemeHH (i He cymepeunio iHIoMy); 4) yBeIeHH: JOZATKOBOI
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(Ha JOfATOK /10 28 HAsABHUX HAI[iOHA/IBHUX) CUCTEMY €BPOIIEVICHKOTO MPOIiecy-
aspHOTO TpaBa (29), sika 6y/e [iATH K Y TPAaHCKOPJOHHUX, TaK i B CyTO Halio-
HaJIbHUX CIIPaBaXx, ajie JOCTyIHa Oy/ie /MIle «OIIioHaTbHO», TOOTO 32 BUOOpOM
3allikaB/IeHUX 0Cib; 5) omopa HasBHUX HalliOHAJIbHOI Ta €BPOIIEICHKOI CUCTEMU
Ha €IMHUI MTepeTiK CTaHAAPTIB, 1[0 3aTBepIKeHNIT Ha «(efepanbHOMY» PiBHI i
000B’13KOBMI1 /151 OyIb-AKMX IIPOLIeAYP. IHIMMM clToBamMu, AUCKYCis e 10R0
TOTO, Y MOTPibeH EBporti ouH (EMHMIT) PEKNUM, iBa peXXUMU a00 29 pexxumin
3hilicHeHHs paBoCyans [3, c. 148].

Y wmiit guckycii HamiTHIacA TeHAEHIIA 10 30epeXKeHHs MIOTOYHOrOo status
quo B IIVBiIIBHOMY IIpoljeci 3 TOCTynoBOI0 Hepepadeto €C 6ibIIoi KinbKOCTi
IIOBHOBa)XeHb Y TPAHCKOPJOHHMX BHYTPIIIHbOKOMYHITAPHUX CIIpaBax, aje i3
3aMIIeHHAM (QYHKIII 37i/ICHEHHA NPaBOCYAAA 3a HAIiOHAJIBHUMM CYHZaMIU.
IITo >k cTOoCyeTbCA AyanisMy IMpoLecyaJbHOrO IIpaBa, TO I0T0 MO>KHA BUPILINTHI
32 PaXyHOK IPUIMHATTSA Ha €BPOIENICBKOMY PiBHi «3arajbHMX MPOLeCyaJTbHUX
CTaHJAPTIiB», AKi 6 i/ K Yy BHYTPIlIHbOMY, TaK i y «(efepaqTbHOMY» IpaBi
Ta BigoOpakanmy Haybinblr Baknmsi ifei Ta miHHOCTI KpaiH €BpOINECHKOTo
Corosy saranom.

Ha migTBepmKeHHA Li€l MO3MLil CIiIbHUMU 3yCW/UIAMU €BPOIENICHKOTO
npasosoro iHctutyTy (ELI) Ta YHIJPYA (UNIDROIT) 3 2013 poky pospo-
O/110TbCs1 EBPOIIEIICHKI IpaBIIa UBIIBHOTO Tpoliecy. Takuii HeHOPMATVBHUI
JIOKYMEHT Ma€ 3aKpillUT! 3arajbHi OCHOBU IIPOLECY, SIKi 6 JO3BOMMIN KpaiHaM
6i7b1II JOBIP/IMBO CTAaBUTUCSA JIO IIPABOBMX CUCTEM Pi3HMX KpaiH [4]. 3aramom s
iHiljiaTVBa CX0>Ka Ha HaABHI [IpMHINIIN TPAaHCKOPIOHHOTO LIMBiIBHOTO IIPOLIECY
ALI/UNIDROIT, sxi 6ynu cTBOpeHi #is TOro, mob 3acTOCOBYBAaTUCS B OYAb-
sAKill cucTeMi, OY[b-sIKOMY perioHi CBiTYy Jyis BUPpIIIeHHsS CIOPiB, IO BUIUIA-
BaIOTh 3 BiITHOCMH MDKHApOJHOI TOPTiBji, 3a y4YacCTIO iHO3EMHOIO e/leMeHTa
[5, ¢. 375-376]. OpHak [yis [UX NPUHIUIIB XapaKTePHMIT I7I00aTbHMIT aCIIeKT,
TOMY HMHI MO>XHa TOBOPUTY JIMIIIE IIPO PErioHai3aliio MiaX04iB 10 3i/ICHEHHA
npasocyaas. I mpoctip €Bpomnericbkoro Coway, 6€3yMOBHO, € PeTiOHOM, e TaKi
3arajibHi OISV JOCSIIN HailbibII0l KoHcomiganii [6]. Y 3B’A3Ky 3 MM IIPOEKT
ELI/UNIDROIT mae Bci IraHCH Ha YCIIiX, a TOMY IIOBMHEH OY TV peTe/NbHO OIliHe-
HUIT i OIIpAIjbOBaHMII 32 YYACTIO BCIX 3aljiKaB/IeHUX OCi0: TEOPETUKIB 1 IpaKTu-
KiB SIK €BPOIIEIICHKOrO, TAK i HalliOHAJIbHOTO PiBHA KOXKHOI 3 JIep>KaB-y4aCHUKIB.
Be3yMoBHOIO IIepeBaro MpoeKTy € OIIOpa He TiIbKM Ha HopMM TpaBa €C, a i1 Ha
OibII MIVPOKUTI €BPOIIETICEKMIT acquis, JOKTPUHAIbHI HaIIpaI[lOBaHHA (BUCHO-
BK1 Komicii Cropma), [Ipnanymm ALI/UNIDROIT. Tum camMuM rapaHTyeTbCs
CIIaJKOEMHICTD IIVIX HOPMAaTUBHUX i He(hOPMaIbHUX JPKepell BpaxXyBaHHSA BXKe
HasBHUX JOCATHEHb. CBPONENChbKI IIpaB/JIa B ifieasli HOBMHHI CIMPATICS HA BCIO
CYKYIIHICTb HOPM Ta YCTaHOBOK, IPUITHATHYX /s ycix Kpain €C [7].

TakuM 4MHOM, PO3BUTOK LUBIIbHOTO cygounHcTBa €C ioB Bif iHAUBI-
[lyaJIbHMX MOMEHTIB /10 OinbiI 3aranbHuXx. [lourHaoun 3 MpUK/IATHNX acIeKTiB
MDK/Iep>KaBHOTO CIIiBpPOOITHMIITBA I Talysb IIpaBa IOCTYIIOBO HAIIOBHIOBA-
nmaca HoBuM 3MicToM. IlJogo Ykpainu, To IpaBoBi OpiEHTHPU CY/IOBOTO CIIiBPO-
6iTHMIITBA Y UMBIIPHUX CIIpaBax Ha 3aKOHOZIAaBYOMY piBHi Oy/u 3ajjekmapoBaHi
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y patudikoBaHii y 2014 pomni Yrozi mpo acomnianito Mk Ykpainoto, 3 ogHiei cto-
poHu, Ta €pornelicbkuM Cow30M, EBPOIEICHKIM CIIIBTOBAPUCTBOM 3 AaTOMHOI
eHepril i ixHiMu fep)KaBaMi-4jleHaM I, 3 iHIIOI CTOPOHM.

AmHani3 ocraHHiX pgocmigKeHb i myOmikanii. Jocmif>keHHsAM ILIOTO
nutanHsa 3anMamucs: K. Anmimos, 1. Aramanuyk, C. Bacunbes, H. Tony6eBa,
I. Isaposa, B. Komapos, b. Jleseneup, [I. CimHbKO TOILIO.

Ha pymky 1. IsapoBoi, A pO3BUTKY LIMBiIBHOIO CYZOYMHCTBA BapTO
Oyno 6 momaTy Taki HOBI IPMHIMIN, AK IPUHIVII IPOIOPLINHOCTI Ta IpUH-
LJVTI HETIPUITYCTUMOCTI 3/I0BXXMBaHHA IIVBI/IbHYMM IIPOLIECYya/IbHMMM ITPaBaMM;.
OCHOBHUM NPUMHLIMIIOM y CY4aCHOMY LIMBiIbHOMY CY[JOYMHCTBi YKpaiHu Mae
Oyty mpmHiun ‘case management”. Lleit mpuHIMN nepen6adyae HeoOXigHICTH
BUOOPY HaJIJJOCKOHAIIIIOTO LIJISIXY PO3I/LARY Tiel ui iHuiol cipasu. Leit npuH-
LIV JIO3BO/IUTD CYAAM OyTU OiNbII BiIbHUMU Y BUpPILIeHH] IMBITBHMX CIIPaB
[8, c. 135].

BitTunsnani HaykoBmi (I. ATamaHuyk, I. Isaposa, B. Komapos Ta iH.) Bu3Ha-
YalOTh TaKi K/IIOYOBI €BPOINENCHKI CTAaHAAPTHU, AKI Mi/I/IATAI0Th BIIPOBAKEHHIO
y cdepy IpolecyasbHO-IPAaBOBOTO PEryIIOBaHHA LMBIIBHOTO CYZOYMHCTBA
B YKpaiHi, AK: JJOCTYIIHICTb IPAaBOCYZA/JA Yy LUMBIIbHUX CIIPABax; HE3a/IEKHUIA
Ta CIIpaBeIMBUIL Cy/; eEeKTUBHMII CYOBUI 3aXVICT Ta BUKOHAHHA CYHTOBUX
pimrenp. [IpMHINMIN IMBIIBHOTO CY/IOYMHCTBA MPOIOHYETHCA PO3ITIANATU AK
OCHOBY [/I1 BCTAHOBJIEHHA CTaHZApPTiB. Y HOPMOTBOPYOMY IIPOLIECi BIIPOBa-
JDKEHHS €BPOIEICHKMX CTaHIAPTIB y cdepy IpolecyaTIbHO-IIPaBOBOIO pery-
JIOBaHHA LVBIIBHOTO CYHOYMHCTBA YKpaiHU CJIifj BpaxoByBaTu OCOOMMBOCTI
CHCTEMHUX 3B’A3KiB HalliOHAaJIbHOTO IIPOLIECYaJIbHOTO 3aKOHOJaBCTBA, JMHA-
MIKy 3MiH y €BPONENCHKUX MOJENAX LMBIIBHOTO IIPOLE€CYaZTbHOIO PEryio-
BaHHA 3/Ii/ICHEHHA CYJOYMHCTBA [9].

Mera pgocCHmify)KeHHs NONATa€ y aHalis3i CTaHy €BPOIENCbKOTO LVBi/b-
HOTO CYyHOYMHCTBa 3arajioM, jfocBiny @panuii ta Himewuwmnu y niit cdepi,
MOIIYKY NO3UTUBHIX Ta HETAaTVBHMX CTOPIH iX MBIIBHOTO CY/IOYMHCTBA, YMOB
MEPENHATTA €BPOIENICHKOIO JOCBily IMBIIBHOIO CYSOYMHCTBA /1A YKpaiHu.

Buxnag ocHoBHOro marepiany. HuHi yKpalHCbKe IIMBiIbHE CY/JOYMHCTBO
BCe Ille € HeJJOCKOHAIMM Ta IoTpebye KopuryBanHsa. OCHOBHOIO i1oro mpobie-
MOIO HIHI € Te, 110 BOHO He 3aBX/M BifioBifae HopMaM €BpONeECbKOI KOH-
BeHIIii 3 IIpaB MoaVHN. ToMy Cy/IOUMHCTBO B Hallill KpaiHi 4acTo € HecIIpaBe[-
JMBUM Ta IOPYLIye IpaBa Ta cBoboxyu rpomaznsH. Came ToMy YKpaiHi BapTo
OOCTiDKYBaTH Ta IepeliMaTi HOCBifl iHO3eMHUX [ep)KaB, 30KpeMa DpaHIII.
lluBinbHE CYyHOYMHCTBO L€l [lep>kaBU IOENHYE Y co0i IeBHY KOHCEpBATVB-
HiCTb Ta aflanTUBHICTD fO pedopM Ta IHIIMX COLIATBHO-TONITUYHUX 3MiH.
Crarta 2 lJuBinpHOrO IpolleCyasbHOTO KOZIEKCY YKpaiHy BU3HA4Ya€ 3aBIAHHA
Ta NMPVHIVUIN LVBIIBHOTO CYJOYMHCTBA, CEPEN AKMX 3a3HAYEHO: CIIPABE[JIN-
BUII, HEYIIePePKEHMI Ta CBOEYACHUI PO3IJIAL i BUPIIIEHHA LMBIIbHUX CIIPAB
3 MeTOI e(eKTVMBHOIO 3aXVCTy IOPYIIEHNX, HEBU3HAHNX 200 OCIIOPIOBAHNX
1paB, cBO6Oy uM iHTepeciB PisnyHNX 0cib, IpaB Ta iHTepeciB IPUANYHUX 0Ci0,
inTepecis gepxaBn [10, c. 92].
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Husi y nuBiTbHOMY CYFOYMHCTBI CTOPOHY Y CIIpaBi O6i/1bII He MAIOTD ITOB-
HOTO KOHTPOJIIO HaJ| IIPOLIECOM i, SIK pe3y/IbTat, 00MABi BUSHAIOTh HEOOXiTHICTD
nomyky icrunu B npoueci. i sminu novanucs y ®panuii y 1935 p., komu 6y1o
BBEJICHO TIPaBIJIO YIIPAB/iHHA IIPOLECOM 3a JOIOMOrolo juge charge de suivre
la procedure (cynas, BigmoBianbHMit 3a BUPILIEHHs CIIpaBy). 3TOIOM 3 sIBJIA-
eTbcA iHcTuTyT cygosoro npumupuren (Conciliateur de justice).

BigsHaunmo, 1110 mporeypaM IpUMUpPEHHA Y PpaHIy3bKOMY IBITBHOMY
IIpolLeCyaIbHOMY IIpaBi BiIBOAUTHCA ocobnuBe Micre. Leit BUCHOBOK mifTBeEp-
IDKYETbCSE TUM, O y cT. 21 4. I «Ilonepenni monoxennsa» kH. I «Ilomoxenns,
3arajibHi 14 Bcix cyaie» uBinbHOrO mpouecyanbHoro kogekcy ®panuii cepern
IPVHUMNIIB IVMBITbHOTO IPOLECY MiCTUTHCA NPUHUMII CIPUAHHA NIPYMUPEHHIO
CTOpIH, SIKMII BCTAHOBJIIOE, 1J0 IIPYMMPEHHS CTOPiH € 060B’s13koM cyzy [13].

Hwuni y ®@pannii 3aKOHOaBYO BPery/lboBaHi i MPaKTUKYIOTbCA TaKi a/lb-
TEPHATMBHI CIIOCOOM YyperyToBaHHS CYIEPedoK, SK: IIepPeroBopyu, Mefialisd,
KOHCinmianis (rmoropyKysaabHa IpoIefypa), MUPOBa yrofia, eKcrepTusa, apoir-
pax (TpeTeiichbKuil CyH) i HapTUCUIIATMBHA IIPOLIEAypa.

Poskpuemo ocobmmBocti cynoBoro npumMupenHs (la conciliation menée
par un conciliateur de justice), mepeg6adenoro:

— luBinpHMM nporecyanbHuM KopiekcoM OpaHiiyspkoi Pecriy6rmiku;

— HuBinpauM xopekcom @panirysbkoi Pecrry6miku;

— 3akoHoM «IIpo cymoycTpiil Ta opraHisanilo TpoMajiiHCbKOTO, KpUMi-
HaJIbHOI'O Ta aiMiHICTPAaTUBHOIO cyfoumnmHcTBa» Ne 95-125 Bif 08.02.1995;

— Hexperom «IIpo cynoBux npumupurenis» Ne 78-381 Big 20.03.1978.

Y crarrax 127-129 . I u. VI «IIpumupnuse BnposamxenHa» KH. I LIITK
®P 3akpimieHi Taki 6a30Bi IPUHIUIIN:

— CTOpOHM MOXXYTb IPUMUPUTHUCA AK 3 BIACHOI iHil[iaTVBY, TaK i 3a mpo-
XaHHAM cyqy. [IpuMupenHs MmoxxnnBe Ha OyAb-AKil cTafil Cy0BOTO IpoLiecy.

— Cnpoba mpyMupeHHs, SKIIO iHIIe He repefbdadeHo 3aKOHOM, IIPOBO-
IUTBCS B TOJL MOMEHT i B TOMY IOPS/KY, AKUI CYJl BU3HA€ HAIO1IbIII CIPUATIN-
BUM i eeKTMBHUM.

— Cyp, AKOMY HaJleXWUTb 3poOuUTH CIpoOy NIPUMMPEHH:A, Mae IpPaBo
3000B’s13aTV CTOPOHU 3YCTPITHCA 13 CYJOBUM IIPUMUPUTETIEM, AKIIT IpoiHdOp-
MYe€ IX PO IpOLefypy IPUMUPEHHA B IOPA/IKY, BCTAHOBJIEHOMY CT. 22-1 3aKoHy
Big 08.02.1995 Ne 95-125.

Croponn B 6yb-sIKVT MOMEHT MAalOTh IIPAaBO KJIOIIOTATH IIepes CYOM IIPO
nifTBepmKeHHs (PaKTy iXHbOrO NPUMMPEHHS.

ITpaBoBMII CcTaTyC CyOBMX NPVMMUPUTENIB BU3HAYEHO [lekpeToMm, Bifmo-
BiJJaJIbHICTh 3a BUKOHAHHA fAKOTO IIOKJIAJIeHO Ha MiHicTpa rocTuiii. 3a3Haue-
HUM HOPMAaTUBHO-IIPaBOBYMM aKTOM sIKpa3 i 6yB 3aCHOBaHMII iHCTUTYT CYLOBUX
IPUMUPUTENTIB, OCHOBHVM 3aBJIaHHAM SIKMX € MMPHE BPETYIIOBaHHA CIOPIB y
nopAxKy, Bcranosnenomy HITK Opanuii.

CynoBi nmpyMupuTesi BUKOHYIOTh IOK/IafeHi Ha HUX QyHKIiI Ha J06po-
Bi/IbHiNT 0cHOBI. Pa3oM i3 TMM BOHU OTpuMYIOTh (pikCOBaHY KOMIIEHCAIliI0, 1100
MOKPUTK BUTPATH, TIOB’s13aHi 3 BUKOHAHHIM IXHIX 000B’s3KiB (KaHLeMAPChKi,
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IOIITOBI, omIara TeneOHHMX PO3MOB TOLIO). Taka [OIIOMOra BUIIIAYYETHCS
IIOKBApTA/IbHO, II pPO3Mip BCTAaHOBJIIOETHCA CIIIBHOIO IOCTAHOBOIO MiHiCTpa
focTuiil i MiHicTpa ¢inaHciB.

OCHOBHiI BEKTOpM JisI/IBHOCTI CY[JOBOTO IIPUMUPUTENS Hependa-
4yeHo CT. 129-1-129-5 . II u. VI «IIpumupnuse BrnposBamxeHHsa» kH. I LIIIK
@panii [11]:

Cyn Mae mpaBo B YCTaHOBJIEHOMY IOPAJKY Me/leryBaTy CBOI IIOBHOBa-
JK€HHA IIOfI0 NPVMMPEHHA CTOPiH NPU3HAYEHOMY HUM CY[IJOBOMY NPUMMPHU-
Teo. Y bOMY pasi Cy BU3HA4a€ ATy IIOYATKy TaKOl IPOLEyPU i TEPMiH /1A
BPEIy/II0BaHHA CIIOPY, AKUI CIIOYATKY He IIEPEBUILYE JBOX MiCALiB, OHAK 3T0-
JIOM MO>Ke OYTU ITPOJIOBXKEHUIL.

3 METOI NPUMUPEHHA CTOPiH CyJOBUI IPUMUPUTENb BIPaBi BUK/INKATH
IX IIpe[ICTaBHMUKIB /I IEPErOBOPIB Y BU3HAYEHMI HYM YacC i BCTAHOBJIEHE HUM
micrie. B mporeci npuMupeHHs 3a y4acTIO CyJOBOTO IPUMUPUTENA CTOPOHAM
Mo)ke OyTy HajlaHa TOIIOMOTa CIIellia/IbHO YIIOBHOBKEHMMM Ha Te CY/IOM 0CO-
OamiL.

CynoBuil IpUMMpUTENb BIpaBi ommrtaty OyAb-AKy CTOPOHHIO 0COOY
3a micieMm ii 3HaXOIKeHHs (3a 3rO[j0K0 CTOPIH 1 Takol 0coOM), Yui CBiTYeHHS
MOXXYTb Oy T HEOOXiTHUMM J/I JOCATHEHHA IPUMIPEHHA.

IJixaBo, IO pe3ynbTaTH [iANBHOCTI CY[JOBOTO IPUMUPHUTENA, a TaKOX
Marepiany i CBif4eHHsA, OTPUMMaHi HUM y IIpOLeCi IpoLefypy IPUMUPEHHH, He
MOXYTb OyTy 6e3 3rofiy CTOPiH BUKOPMCTaHi SIK HOKas3M B XOJii IOZA/IbILIOTO
IpOBa/pKeHHA y 1iit cripasi. Kpim Toro, BoHM He MOXYTb OyTHU HisIKMM YMHOM
BMKOPMCTaHi y IPOBA/KEHHI I10 iHIINX CIIpaBax.

CynoBuit TpUMUpHUTENb CTABUTD CYAJI0 10 BiJOMa PO TPYAHOL, 3 AKUMMA
BiH CTMKA€THCSA Mifi YaC BUKOHAHHA IOK/Ia[JeHNX Ha HbOTO (PYHKIIIif, a TAKOX ITPO
ycminrHe abo mpo HeBJasle 3aKiHYeHHs Npoleaypy npuMmypeHHs. IIpu mpomy
CyHAsA MOXe IPUIVHUTY B OY[b-SAKUII MOMEHT IIPOLEAYPY NPYMUPEHHS — Ha
IIPOXaHHsA OfHIET 31 cTOpiH abo 3a iHiniaTMBOW0 cymoBoro npumupurens. Cyx
Ma€ MPaBO TAKOX IPUIMHUTY LIIO0 IPOLEAYPY 3 CBOEIO iHILIaTUBOIO, AKIIO ii
HaJIe>XKHe 3/1iiCHEHH ONMHUTDCA TTiJ 3arpo3olo 3puBy. Cekperap Cyfly IOBifloM-
7€ PO NPUIIMHEHHA LIi€] IPOLEeAYPU CYJOBOTO IPUMUPUTENA i CTOPOHI.

PimenHa cypnji B mpoleci fiefieryBaHHA ITIOBHOBAXKEHD 1IOMI0 IPUMUPEHHA
CTOPiH HaJIeXKaTh /10 aKTiB 3aCTOCYBAaHHA IIPaBa, L0 NPUIMAIOThCA Y CYIOBOMY
MOPAJKY.

IIlo cTocyeTbes mpolecyanbHOro opOpMIEHHA pe3y/IbTaTiB MPUMUpPEHH
(ct. 130-131 1. I u. VI «IIpnmupnuse nposamxenHa» KH. I [ITIK ®P) 3a3nHa-
YeHO, 110 YTOfa, JOCATHYTA CTOPOHAMM IIiJi Yac BPETY/ITI0BAaHHA CIOPY (B TOMY
YJCITi YaCTKOBOMY), 0(OPMITIOETHCS IPOTOKOJIOM IIPO NIPYMMPEHHS, IKMIT if-
IVICYETbCS CY[ieI0 i CTOpOHaMy, ab0 aKTOM IIPO IPUMUPEHH, MifNVUCaHUM
CTOPOHAMM 1 CY[JOBUM IIPUMUPUTEIEM.

Bunvickn 3 mpoTOKOITy PO IPUMIPEHHS, 3aBipeHi cy/ier0, MOXYTb OyTn
BIJJaHi CTOPOHAM Ha Ii/ICTaBi iX KJIONOTaHHA. BOHM € BUKOHAaBYMMM JOKYMEH-
TaMMU.



144 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

CropoHnu BIIpaBi TaKOXX MOJaTV HA 3aTBEP/XKEHHA CyAY aKT NP0 NPUMMI-
PEHHA, MiATOTOBIEHMII 3a y4YacTIO CYIOBOTO INPUMUPUTENA. 3aTBepi KeHH:A
TAaKOT'0 aKTa BUKOHYETHCA CY/IOM Y IIOPANKY OKPEMOIO IIPOBAJI>)KEHHA.

Hapemri, B IIIIK ®P € xkaura V «Bupiiienssa cnopiB MUPHUM IIJIAXOM»,
1. II 4. I «/JoroBipHi mponegypu Mefianii Ta IpUMUPEHHA», AKa MICTUTD 0CO-
O/1MBi IIO/IOXKEHHS, 110 PeI/IAMEHTYIOTh IHCTUTYT CYJOBUX NpuMupurenis. Tax,
3aJieK/1apoBaHo Ipasa 6yab-saKkoi pisnuHoi 260 PpUANYHOI 0cOOM Ha 3BEpHEHHS
1O CY[IOBOTO ITPUMUPUTEIA.

CBo€r0 4eprow CygoBuil IPUMUPUTENb MAa€ HU3KY IOBHOBAXKEHb MIJIA
e eKTVBHOTO BUKOHAHH ITOK/IaleHNX Ha Hboro QyHKIiil. BiH Mae npaBo B pasi
HeoOXiHOCTi 3ampocuTy 3aljikaB/ieHi CTOpoHM Ha 3ycTpid. OCTaHHI MOXYTb
3’IBUTHCS y CYIIPOBOJI iHIIIOI TOBHOITHBOI 0COOM Ha CBill Bubip, AKa IOBUHHA
Hi/ITBEPANUTHU CBOIO 0COOY.

CynoBuit IpyMUPUTENb 3a 3TOJOI0 3alliKaB/IeHNX CTOPiH MOXe 3’ IBUTICS
Ha Micie mopil i onuraTy Oynb-sAKuX 0Cib, IKMX BBaKaTUMe 3a HeoOXinHe, 3a
YMOBH IX 3TOJIM.

CynoBuii IpMMUPUTEND MOXKE, 33 3TOJ0I0 CTOPiH, CKOPUCTATUCSA JOIIOMO-
rOI0 IHIIOTO CYZOBOTO IPUMUPUTEN, IO IPALIO€ IPYU IJbOMY alleIALiiTHOMY
cyni. B xopi 3ycTpidi cTopiH cymoBi mpuMupuTeni MoxXyTb 0OMiHIOBaTICA Bifio-
MOCTAMIU IO NepeJaHMX IM 3asdBaxX. AKT, 110 3aCBilYye yrogy CTOPiH, IOBMHEH
6y Ty nignucanmit o6oma cymoBuMy npumupurenamu [12, c. 90-96].

Y pasi npuMupeHH:, HaBiTh YaCTKOBOIO, MOXKe Oy T CKJIaJIeHMII aKT IIpo
MOCATHEHHSA YTOAM, MifIMCAaHUI CTOPOHAMM i cynoBuM npumupureneMm. Gakr
IPYMUPEHHS MO)Ke OyTHU TaKoX 3adikcoBaHMIT B aKTi, MiJIICAHOMY CYZOBUM
HIPYMUPUTENIEM 1 OfIHi€I0 200 KiTbKOMa CTOpPOHaMU, SIKIIO OffHa a00 KilbKa CTO-
piH mMcbMOBO 0OPMIIN YMOBY YTOAM i MATBEpPXYIOTH Iie B aKTi, Iigmmca-
HOMY HUMH i CKJIa[IEHOMY 3a BiJJCYTHOCTI CYJOBOTO NPUMUPUTENA. Y TaKOMY
pasi ocTaHHBPOMY HeOOXiZIHO 3aBi3yBaTM 1€l aKT i IPUK/IACTI JIOTO [0 aKTa IPO
nocarHeHHA yrogu. CKIafaHHA aKTa PO JOCATHEHHS Yrofu 0OOB’A3KOBe B
pasi, AKIO pe3y/IbTaToOM IPUMUPEHHS CTAa€ BifiMoBa Bifi Oyib-sKoro npasa. [To
OJHOMY IPUMIPHMKY aKTa IIPO JOCATHEHHS YIOAy HaJa€eThbCs KOXKHIN 3alliKaB-
7eHint 0co6i. TakoX CymoBuMIl IPUMMPUTENTb HETAHO IIOfA€ OAVH IMPYUMipHMK
aKTa IPO NOCATHEHHSA YTOAY B KaHLEIAPII0 Cy/ly MaJol iHCTaHIII.

KnonoranuA npo 3aTBepKEeHHA Cy[JOM aKTa IIPO JOCATHEHHA YTOAM II0fa-
€TbCA CYAM1 Yy BUITIAML 3asABY Bifl OJHI€l 31 CTOPiH, AKIIO TUIbKM iHIIA CTOPOHA
He BIC/IOBMJIA CBOIX 3all€peYyeHb IPOTY TaKOro TBeppkeHH. [IpoTe, Ao mpo-
Lelypa NPUMIPEHHA NPUIIMHAE TPAHCKOPJIOHHY CYNIEPEUKY, 3asABa MOJJA€ThCSA
yciMa cTopoHaMy criopy ab6o ofHi€l0 3i CTOpiH 3a YMOBU HifTBepKeHHs Oe3y-
MOBHOI 3roaM iHIIMX cTOpiH. Taka yroga Mo>ke Oy Ty BK/TIOY€Ha B aKT IIPO JOCAT -
HeHHA yroan. [Ipy IboMy TpaHCKOPIOHHOIO BM3HAETHCA CyIlepedKa, B AKill Ha
MOMEHT 3BE€PHEHHA [I0 IPOLEeJyPY IPUMUPEHHA, AK MiHIMYM, OJHa 31 CTOPiH
nepebyBasa abo MpoXKMBaja NOCTITHO Ha TepUTOPil OY/b-AKOI ep)KaBU-4IeHa
€spornericbkoro Corway, kpim Ppaniiii, a iHma cTopoHa nepedysana abo mpo-
JKMBaJIa IOCTiiTHO Ha TepuTopii @panmii [12].
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Kpim toro, 4. III ku. V TIIK ®P MicTUTb NONOXKEHHS, L]0 CTOCYIOTbCA CY0-
BOTO IIOPA/IKY 3aTBEPPKEHHA pe3y/IbTaTiB IPUMUPEHHA. 30KpeMa, yTofia, IKY CTO-
POHM HOCAI/IN B IIPOLieCi IPUMMPEHH:, MOKe OyTI IlepeilaHa 3 METOI0 HaJJaHH:
11 BUKOHABYOI CU/IM Ha 3aTBEP/>K€HHA KOMIETeHTHOro cyAy. Cynjs, Ha posITIAf
SIKOTO OYJI0 IepefjaHo Yrofy, He Ma€ IpaBa 3MiHIOBaty ii yMoBu. BiH BUHOCKHTD
pillleHHs 3a MOJAHOI0 HA JIOTO PO3IIAL 3as1BOK0 Oe3 IIPOBEieHHs CYLOBOro 3aci-
[aHH:, 32 BUHATKOM BMIIQIKiB, KO/IM BBa)XA€ 3a HEOOXi/[He 3aC/TyXaTy CTOPOHI.
Axwo 3asBa Oy/a 3a0BoIeHa, Oy/b-sKa 3aljikaBIeHa 0co0a BIIPaBi 3BePHYTHUCS
1O CyAji, AKUI BUHIC BifITIOBijHe pillleHH:, 3a OTPMMAHHAM BUKOHABYOIO JJOKY-
MeHTa. PilleHHs Ipo BiMOBY B 3aTBepXKEHHi yrofy Mo)ke OYTU OCKapyKeHe B
anenALiHOMY IOPAAKY. ATIeNALiIHA CKapra MOJAEThCSA 0 KaHIIEeIAPIl anesALii-
HOTO Cyzy. BoHa po3IiamaeTbesa CyoM y MOPAAKY OKPEMOrO IIPOBA/IKEHHS.

CyuacHe LMBi/IbHE CYZOYMHCTBO IOBMHHE Bi[IIOBifaTy BMUK/IMKAM 4Yacy
o0 3abe3revyeHHs] CHPaBENIMBOCTI 3TiHO 3 €BPOIENCHKOI KOHBEHIIIEI
PO 3aXVCT IIpaB MIOANHK i OCHOBHUX cBobOon. HuHi HamiTmIacsa TeHpeHis 1o
36/DKeHHA CTPYKTYP HAIliOHAIbHOTO LMBITBHOIO IIPOIeCya/IbHOTO IIPABa, 110
3yMOBJIEHE BUMOTOIO 3a0e3IeyeHH 3ara/IbHIX CTAHAAPTIB IOPUIMYHOI Oe3eKn
Y CBiTi. ¥ KOHTEKCTi €BpOiHTErpaliiHNX IpardHeHb YKpaiHy BUBYEHHA JOCBILY
3apyODKHUX KpaiH, 30KkpeMa HiMeudnHm, € akTyaIbHUM.

[TpaBuma, 1m0 peryamolTh MeXaHisM CymoBol cuctemn Himeudynnu, Bcra-
HoBJIeHI 3akoHOM «IIpo cypgoyctpiit» Bifg 12 BepecHa 1950 poky B pepmaxuii
3akoHy Bifi 9 TpaBHA 1975 poKy 3 nopanpummy 3sMiHamu. 115 cucrema e cyfamn
IUATU BUJIB: a) Cy[u 3arajbHOI IOPUCAMKILL, 1110 POSITIALAIOTH YCi CIIPaBU, AKi
3aKOH He BITHOCUTD CIIelia/IbHO 10 KOMIIeTeHIlii SKOTro-HeOyab iHIIOro Cyay;
0) cynu y TPyIOBMX CIIpaBax; B) afMiHiCTPAaTUBHI Cy/y, III0 PO3I/IAJAI0Th CHOPU
MDK IpOMajsfHaMM i lep)KaBHUMM OPTaHaMI; T) CyAM Y COLia/IbHUX CIPaBax;
ir) dickanbHi cyay 3 mofaTKOBUX MMUTaHb [15].

Kpim Toro, B w1iit kpaini fiie Takoxx Pepepanbunit Koncturyniitanmit Cyp,.
Lleit cyn € cynoM 0co6mmBOi IOPUCAUKIIL, IKOMY OCYAHI CIIpaBM 3a CKapraMu
IIPO HEKOHCTUTYLiMHICTh HIMELIbKMX HOPMAaTUBHIX aKTiB, TaK CaMO K i clipaBu
PO MOPYIIEHHA KOHCTUTYLIMHMX IIpaB IpoMafsAH. BiH Takox posrniamae
CIIpaBY LIOZI0 CYIEePEeYOoK IIPO KOMIIETEHIi0 HiMe[bKIX ¢efiepalbHIX YCTAaHOB.
Ski-HeOynpb Han3Bu4aitHi cyny B HiMewunHi 3a60poHeHi 3akoHOM.

Y KOXHOMY HiMeIIbKOMY Cyfi fli€e Ipe3upid, Aka BUpillye HaiOiIbII BaX-
JMBi MUTaHHA AiANMBHOCTI CyAy. 3TifHO 3 omoXkeHHAMN cTarTi 21 a) 3akony «IIpo
CYROYCTpiit» Ipe3uisi YAy CKIaIaeThCS 3 I0r0 TOTIOBY 200 CY/i, 10 BUKOHYE /100
0060B’sI3KM, @ TAKOX i3 Cy/iiB, BUOPaHNUX Y KIIBKOCTI, sIKa 3aJIKUTD BiJj IITaTHOTO
PO3KIIafy CyAniB y uboMy cyai. Tak, y pasi, ko mrar cyaniB Haaiuye 80 4omoBik,
TI0 CK/Iafy pe3nziil BUOMPAIOThCA AecATh CYA/iB; y pasi mTary 40 cyapiB - mpe3npis
CTAaHOBUTb BiCiM Cyp/iB; y pasi wtary 20 CynjiB - Ipesupia CKIaJa€TbCA 3 1IECTU
CYAZiB; y pasi mraty 8 cyaais - y pesuiito BUOMPAIOThCA YOTUPY CyAzi [16].

3rigHo 3i ctarTero 12 3akony «IIpo cymoycTpiii» cyan 3aranbHOI OPUCIUK-
il cxmajarorbes 3: 1) micueBux cyniB (Amtsgerichte); 2) perioHanpHux cypis
(Landgerichte); 3) Bumux cynis (Oberlandesgerichte); i 4) ®enepanpHoro Bep-
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xoBHoro Cyny (Bundesgerichtshof), sikuit € cynom Buiioi iHcTaHnii y cucremi
CyZiB 3arajibHOI OpUCAMKIiL. BKasaHi Cyay posIIAfaoTb y MeXax CBO€EI KOMITe-
TeHILIII I030BM Y UMBIIbHUX, KOMEPLIiIMHNX i CIMEITHUX CIIPAaBax, a TAKOXX BUMOTY
HEI030BHOTO BUPOOHMIITBA, IIepepaxoBaHi B CTATTi 22 a) 3TalaHOrO 3aKOHY.
Y iX KOMIIEeTEeHIIif0 BXOAVTD TaKOX i po3I/IAf KpMMiHa/IbHMX cipas [17].

Cy4acHa KOHIenIis quBinbpHOro cyfounHcTea HiMmewunnn chopmyBanacs
iy 6e3mocepeqHiM BIUIMBOM aBCTPiiiChKOI, sIka HOOY/i0BaHa Ha OCHOBI COITiajib-
HOI Mogiesli MBiNbHOrO npouecy. Konnenuisa rakoro migxomy nepepbavae, 110
HaVBUINVM O1aroM Iij| 9ac po3I/IARY HUBIIBHUX CIPAB Y CYAaX € IIBUIKE BIHE-
CEHHA IPABUJIBHOIO i CIIpaBeIMBOro pilleHHA. [[/I1 JOCATHEHHA ITOCTABI€HO]
METH i CyJ, i CTOPOHM IIOBVHHI BCIIAKO CIPUATY OGUH OLHOMY /1A 3’HcyBaHHH
IIOBHOI KapTVHMU 06cTaByH cripaBu. CaMme Jyisl IIbOTO 3aKOHOJABEIb HAJIAE CYAY
IIOBHOB@)KEHHS 1 ITOK/IaJla€ Ha CTOPOHM II€BHUII psf MyOTiYHO-IPaBOBUX 3a
CBOEIO NIPUPOROI0 000B’A3KIB, peaisalis i BUKOHAHHA SAKUX OYAYTb CIPUATH
BCTaHOBJIEHHIO iCTMHM y CIIpaBi.

OCHOBHUMM IPVHIMIIAMM, HA SIKUX 0a3y€eThCs coljiaibHa MOJIeNb IIVBi/b-
HOTO IIPOILIECY, € IPVHUMIIN KOHIIEHTpalil i Koonepauii. [IpmHnnm xoonepanii
nepeznbavae, 10 CyA i CTOPOHY MOBMHHI «IPY>KHO» 3[i/ICHIOBATH IIPOLieCyanbHi
il TaKUM 9MHOM, 1106 Oy1a focArHyTa 06’ €KTUBHA icTUHA Y crpasi. [IpuHm
KOHIIEHTpallil O3HaYa€, 10 KOXKHY LMBIIbHY CIpaBy HOTPIOHO PO3I/IAATI y
MaKCUMMaJIbHO KOPOTKi TepMiHM. [I/14 LIbOro BCi MpolLiecyanbHi /il Ta HaJaHHA
JI0Ka3iB IIOBMHHI BiOyBaTIUCs BYaCHO, He IOITYCKAETHCS IPEICTaB/IeHH HOBUX
MOKas3iB IO Cy/ly aleALiiHOl iHCTaHIIiI.

Mogenb 360py AOKa30BOro MaTepiany y [uBinbHOMY cyfounHCTBi HiMed-
YHM € c1igom0. [Ipo e CBiTunTh posIInpeHHs IOBHOBaXKEHb CY/Y 1070 300Dy
JI0Ka30BOTO MaTepiajy, a TAKOX 3aKpillJIeHHs MyOTiYHMX 32 CBOEI IPUPOJOI0
000B’A3KiB CTOpIiH.

Pedpopma 1MBIIBHOrO TMpOIECYaNbBHOTO 3aKOHOAABCTBa HimewunHu
2001 poky mepenbayana onTuMmisanioo QYHKI[IOHYBaHHA CYyHOBOI CHUCTEMH.
ITogonanusa puBepcudikanii IVBIIBHOIO MPOILECY VABIAIOCA 32 JIOOMO-
rOI0 ITOCUJIEHHA CY[iB IEPINOI iHCTAHIII IIIAXOM 3aKPIiIlJIEHHSA HAaCTaHOBYOIO
3000B’sA3aHHA CYAAiB i 0OOB’ASKiB CTOpiH HagaBaTU HOKasW. Y pe3y/lbTarti
pedopMyBaHHSA HOPM IIPO amesALilo i Kacalilo Cyay BUIIVMX iHCTaHIiN NpakK-
TUYHO N030aB/IeHI MOXXIMBOCTI IeperyiAfy CIpaBy HOBTOpHO. [lA Ijboro
NIOBMHHI Oy T BUHATKOBI 00CTaBMHM, 3a3Ha4eHi y 3akoHi [18].

O00B’430K HalaHHA [OKa3iB - 1€ OfVH i3 OCHOBOIIOIOKHUX 000OB A3KiB
CTOpiH, SIKMIT TiCHO TOB’sI3aHUII i3 MPUBATHUM iHTEPeCOM CTOPiH, IIO BMpa-
JKAa€TbCA B IPaTHEHHI 10 II€PEMOTM y Cynepedli, IPMHLIMIAMI 3MarajabHOCTI
i pucnosutuBHOCTI [19]. ITpn 11pOMy 000B’30K HafiaTy CYAy OKasy 3 IIiJICTaB,
3a3HaueHux y cr. 57 LUITK Himewyunnu, HeoOXifHO Bifipi3HATH Bif 000B’A3KY
cropin HajaBatu fokasu 3a LIIIK Himeuunnnm (§ 142). HaBengeni Hopmu cxoxi
TiIZIbKY Ha MepInii nornAy,. PisHuns Mi>k HUMM CyTT€eBa i IIO/IATa€ BOHA B TOMY,
mo 060B’s130K cTopiH HagaBatu pokasu 3a LIIIK Himeuumnu moxomuth Bif
611 3araJIbHOrO MYyOTIYHOTO IPOIeCyaNTbHOTO 0O0B’I3KY ~ 000B’SI3KY CIIpU-
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AHHSA CTOPiH IPOIECY, a TaKOX y ToMy, o HopMa LIIK Himeyunnn gomyckae
IOK/IaJJaHHs 3a3HaYeHOro 06OB’sI3Ky Ha CTOpOHY 3 iHinjatmsu cymy. Kmomo-
TaHHs CTOPOHM IIPO BUTPeOOBYBaHHA [JOKa3iB He OTpiOHe.

Himenpxmit LIITK 3axpimioe 060B’ 30K J0BefieHHS, KNI 3aCHOBYETbCS Ha
TPagULITHOMY /I IVBUTICTUYHOIO IIPOLIECY ITOCTY/IATi ~ JOBOAUTD TOI, XTO CTBEP-
IOKYeE. 3 L€l IPUYMHY TPUBA/INIL Yac i JOKTPUMHA, i Cy[J0Ba IPaKTMKa He JOITyCKa/IN
HaBiTb HalIMEHIIOI MOK/IMBOCTI 3/11/ICHEHHS CTOPOHOIO JIil, AKi MOXKYTb IIPUBECTU
[0 IIEPEMOTY IIPOLECYa/IbHOTO CYIPOTMBHIUKA y Cylepedlli. BUHATKOM 3 1bOro
npaswia Oy nonoxxeHHs §§ 422-425 IITK Himeuunnn, y saxux nepepgbadena
MOXK/IMBICTb OTPYMAHH: JOKYMEHTIB Bifl IPOTWIEXKHOI CTOPOHM 3a HAsABHOCTI B
MaTepia/bHOMY 3aKOHi 000B’ 13Ky Bijjadi Takoro JJOKyMeHTa [18, c. 173-184].

3arajbHOrO IPOLECyaNbHOTO O0OB’A3KY CTOPIH 3 HamaHHA iHQopmarii
opyH opHoMmy Himenbkuit LIITIK ne mictute. Kpim 0608’ 13Ky moBenenns, LITTK
Himewunnn 3akpimmoe 0608’ A30K CTOPiH CIIPUATI IPABOCYAIIO, AKWII € ITy6id-
HO-IIPaBOBMM i HOPOIIKYE LTy HU3KY IpolecyanbHuX 0608’ a3KiB. [lo ix umcma
BXOJUTD i 000B’A30K CTOPiH mopaBaTy jokasu 3rigHo 3 § 142 IITK Himeyunnn.

Y 3akoni Himewunnu «IIpo cyppis» [18] y 4. 1 cT. 26 roBOpUThCS, IO
CYAAA HifHATIAAHUI, ase 6e3 oOMeXKeHHs CBO€I He3almeXHOCTi. TyT Haran
PO3YMI€ETBCA AK MOXIUBICTb 00’ €KTUBHOTO 3ayBa)KeHH IIPO HEHa/IeKHe BYUKO-
HaHHA CYJJiel0 CBOiX 000B’sI3KiB a00 OLiHKM il CYAAL AK IPOTUIIPABHOI, IIOIIe-
PemKeHHs CYAAi 11 3aK/IUK JI0TO [0 TOYyTTs 000B’A3KY (4. 2 cT. 26 3akoHy «IIpo
cynpnis»). I 3ayBaskeHHs, i monepepykeHHA € 3aX0jaMyl cCaMe HarJIANy, a He JVICIV-
IUIiHAPHMMIY 3aXOfIaMMI, OCKIIbKM He Iepef6aqaroTh MPOBUHM CyAfi. binpinoo
MipOI0 HaI/IAM IOUMPIOETbCA Ha BTOPUHHY, HE OCHOBHY JiA/IbHICTD CY[MiB, He
TIOB’A3aHY 31 371iliCHEHHAM TIpaBOCY//IA. VIieTbcs Mpo yIpaBIiHChKY His/IbHICTD
cynpai abo mpo HasiBHICTH TakMX (aKTiB, K 3aTATYBAaHHS PO3IVLALY CIIPABH.

BucnoBku. OTXe, [UBi/IbHE CYIOYMHCTBO B YKpaiHi Bce 1€ € HEJOCKOHa-
7M. [07TOBHOIO IIPUYMHOIO 1IbOTO CTA/IO He HOCUTH e(eKTVBHE 3aKOHO/IaBCTBO
Ta HeIpaBM/IbHE JIOTO PO3YMiHHA CyJaMy Ta iHIIMMU JAep>KaBHMMM OpraHaMMu.
Ile yacTo MpU3BOANTD [0 MOPYILIEHHS IPaB JIOANHU Ta 3MYILIYE 0co0y, TpaBa
AKOI MOPYILN/IN, 3B€PTATUCA 10 EBPOIENCHKOrO Cyny 3 npas moguHu. Came
TOMY IE€PENHATTA NOCBify €BPONENCHKOrO CY[JOYMHCTBA Ta BIIPOBAJKEHHA
JIOr0O B YKPAIHCBKY CUCTEMY IIpaBa TaK BaXK/IMBE I HAIIOI KPAIHIA.

TakuM 4MHOM, Ha IPUKIAZi LUBiITbHO-TIPOLIECYaTbHOTO 3aKOHONABCTBA
@pannii Ta HiMedunHy Mo>kxeMO rOBOPUTH IIPO LiKaBMIl Ta KOPUCHUI JOCBif
yYperynoBaHHA OUBIIbHUX criopiB. IIpoTe 1el JOCBi e He JOCUTb BUBYEHUN
BiTUM3HAHOIO IIPABOBOIO HAYKOIO i MOTpebye 3BaXKEHOI OLIIHKM MOXK/IMBOCTEN
JIOTO 3aCTOCYBaHHA B YKPaiHCbKOMY LIMBi/IbHOMY CyJOYMHCTBI.
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Dovha M., Dyachenko S. The main aspects of European civil proceedings: experience
for Ukraine on the example of France and Germany

Summary. In this article, the authors explore such issues as: the main aspects of the devel-
opment of civil justice in the European Union, its current state, prospects for the development
of civil justice in Ukraine by European standards, analysis of research in this area, research and
analysis of civil justice in countries such as France and Germany, the opportunity for Ukraine to
adopt the best experience of these countries in this area. The authors also study the principles of
civil justice of European civil procedural law in general and individual countries, analyze its main
provisions, the peculiarities of the judicial system of France and Germany, its differences from
the judicial system of Ukraine, positive and negative sides. The paper deals with the history of
the development of civil justice in the European Union, the five areas in which it can develop, the
problems that may arise, and ways to solve them. The article analyzes the European rules of civil
procedure and the Principles of cross-border civil procedure ALI/UNIDROIT, which also allows
to address the topic of international civil proceedings. The paper analyzes the impact of Euro-
pean and international civil procedural legislation on civil proceedings in Ukraine, its cooperation
with international organizations in this field. The article also considers the problems of Ukrainian
civil proceedings. The article analyzes the judicial system of France, its civil procedure legislation,
explores alternative ways of resolving disputes in this country, the status of conciliators and the
peculiarities of their activities, their rights and obligations, considers the rights and obligations of
parties and other participants in civil proceedings, principles, features of civil litigation between
France and other member states of the European Union, the role of court decisions in conciliation
of the parties, features of the conclusion of an act of agreement between the parties. The analysis of
the German judicial system examined the following issues: composition of the court, jurisdiction
of the courts of Germany, features of the principles of civil procedural law of Germany, features
of evidence during the trial, rights and obligations of the parties, rights and obligations of judges
and other participants process of the Federal Republic of Germany. At the end of the article, the
authors draw a conclusion about the state of European, French and German civil proceedings, its
pros and cons, focusing on the further development of this study.

Key words: judicial proceedings, civil proceedings, principles of civil proceedings, civil pro-
cedural legislation, judicial system, justice.
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