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WAR OF AGGRESSION AGAINST UKRAINE)

Summary. The article is devoted to clarifying the main features that should characterize
the search for justice as a process, as a procedure and as a result in the context of interstate
wars, using the example of the war waged by the aggressor State, the Russian Federation, against
Ukraine. In the context of this war, the difficulty of defining the content of justice lies not so much
in the prospects of achieving a certain level of fair law-based order as in the focus on finding
real justice and in clarifying the sincere commitment of responsible global actors to a common
goal: eradicating the practice of using terrorism, including murder and destruction, to legitimize
the occupation of other people’s land.

Sincerity of responsible actors in this case means not only verbal and emotional dedica-
tion of all civilized countries to the basics of international law but a willful behaviour to support
and prove that dedication. The establishment of justice, especially at the level of large interethnic
systems, will be fundamentally impossible, as the article has shown, without the responsible actors’
adherence to the value of intolerance to evil.

The article grounds that compromise with justice, which is an ontological and legal crime
against truth, poses real threats to the decline of current European and world cultural civilization
due to the future numerous insurrections (tailored by dictatorial and terrorist states and/or groups
around the world) against civilization as such. In this sense, a person and his or her rights might
unfortunately get transformed from a value (as it must be in a civilized world) to a mere verbal
declaration about devotion to “eternal things” This will inevitably entail chaos, fear and wars in
the whole world. In view of this, the various states of the world, as sovereign entities, if they are full
of self-respect and care about a stable and orderly basis for a peaceful life for future generations,
should treat law and justice as the goal of geopolitics, not as its means. Thus the article substan-
tiates that justice is the basis of order as well as the reason for it. And in order not to lose justice
as the central idea of the concept of “world order”, we must fight for it, and not only declaratively.
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Problem. The concept of justice is a cross-cutting concept in the theory
of legal philosophy, in the theory of state and law. It is somehow objectified in
each branch of legislation.

As for the substantive and philosophical content of the concept of “justice”,
perhaps only the concept of love causes more controversy among ordinary
people. Justice is viewed through different prisms and thus this category often
looks as something unreachable. So the usual problem with justice, especially on
the international scale, lies in defining what is essentially needed so that one could
feel that justice is at least closer to reality than it was yesterday.

Objective. Article is aimed at clarifying the key feature of justice in
the international ethical system on the example of the war of the aggressor state
Russian Federation against Ukraine, as well as defining an inherent feature
of the main implications (which are process, decisions and results) of the term
“justice”.

Of course, it does not seem to be an easy (or even possible) task to define
the boundaries of the concept of «justice» within a scientific article or even
a doctoral dissertation. However, the task of this research in this sense may be
different: to define the core philosophical and psychological idea of the con-
cept of “justice” in the context of the search for modalities of counteraction to
and punishment for aggressor states.

Analysis of previous research. The issue of justice is intensively thought
and argued about for centuries (since Plato, Aristotle following by Thomas Aqui-
nas, Hugo Grotius, Immanuel Kant, etc).

In recent times justice as a philosophical category became a strong focus
of many humanitarian experts among which it is important to pay attention to
works of John Rawls, Michael Walzer, Avishai Margalit, Serhii Yosypenko, Igor
Panafidin and others.

Yet seeing intolerance to evil (as the main feature of virtue of justice) has not
been emphasized in recent works, especially in the context of wars.

Discussion and results. Since the time of Ancient Greece, it has been
believed that four virtues are fundamental for human beings: prudence, temperance,
fortitude and justice. According to Plato, justice is the highest virtue, which keeps
the other virtues in complete balance and harmony, both in material and non-
material terms.

The purpose of justice is traditionally considered to be the maintenance
and reproduction of equilibrium or equal measure. In other words, «justice is
that which makes the most people happy and causes the least pain.» [1].

As Roman aphorism says, “law is the art of goodness and justice” (jus est
ars boni et aequi). Therefore, in the ideal state and in the ideal world (which
humanity must move to, unless it wants to roll back in its development)
affirming the value of justice is the basic mission of law, of a state, and of every
person. In fact, even non-democratic regimes declare the search for justice (for
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example, so-called “historical justice” or some other verbal equlibristics) as
a way to win the sympathy of the masses. Such regimes use manipulations with
justice, as it turns out, to justify the devaluation of international law as well
as killings of citizens of another country, stealing its property and occupation
of its territories.

Justice should be perceived as a basic element of the nature of things, that
is, as an element of order, the structure-forming concept of the universe. In this
sense, justice is much closer to the concept of “order” than to the concept
of “good”.

The Dutch lawyer Hugo Grotius (1583-1645) is often called the father
of the current concept of international law. He is regarded to be the first to
try to transfer the complex relations between states to the legal level (instead
of the purely political dimension). Accordingly, Grotius fundamentally analyzes
the concept of war as cruel reality that the world constantly, through centuries,
had been plunging into.

Grotius, being committed to the concept of peace, divides wars into just
(defensive, i.e., carried out to preserve the integrity of the state, protect peo-
ple and property) and unjust (aggressive, committed to conquer other nations
or seize other people’s property). Based on this understanding of the essence
of jurisprudence, Grotius attached great importance to the division of law into
natural and volitional law which was proposed by Aristotle. At the same time,
he recognized natural law as “a prescription of common sense, by which this or
that action, depending on its conformity or inconsistency with reasonable nature
itself, is recognized as either morally shameful or morally necessary” [2, p. 22].

In his book “The Law of War and Peace” Grotius considers international
law as a form of volitional law. In his opinion, “rights in the field of international
relations” are created by mutual agreement of states for reasons of benefit.

The political and legal doctrine of Grotius, which extends to the sphere
of domestic and international relations, is aimed at establishing legal principles
in the field of foreign policy of each state and at achieving peace.

Justifying the need for legal formalization and regulation of international
relations, and especially the problems of war and peace, Grotius criticized
the widespread belief that war is completely incompatible with law. “It is
impossible”, he emphasized, “not only to agree with the speculations of some that
all rights cease during war, but it is not even necessary to start a war or continue
a war other than within the limits of law and good faith” [2, p. 33].

Unjust wars (wars of aggression, for the purpose of seizing other people’s
property, or subjugating other nations) are unlawful because they violate
the requirements of both natural law and the law of nations. The organizers
of an unjust war, Grotius emphasized, are responsible for everything that
accompanies it, as well as for its consequences. Reflections on what belligerent
countries are allowed and not allowed to do in relation to each other are combined
with interesting remarks by Grotius on the position that neutral states, when
military confrontations take place, ought to adhere to. The duty of neutral states is
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to refrain from assisting an actor that wages an unjust war against the victim of its
aggression. In this passage, Grotius (even without knowing - in “his” seventeenth
century - the geopolitical and legal terminology of 2020s), with this statement,
directly draws attention to the fact that these «neutral» states [if they respect
themselves — author’s note] cannot be truly neutral. Interpreting his position,
we can say that international judicial and political bodies, sanctions and other
restrictions, active arming of the victim of aggression for its proper self-defence,
cultural and sports isolation of the aggressor and political condemnation
of the aggressor on all possible platforms are the keys to the only effective (in
addition to the ethical and legal side of the issue) reaction of mature (responsible
to humanity and to their societies) states (nations).

In general, Kant gives three arguments in favour of the inevitable realization
of the concept of eternal peace between nations: (1) emphasizing those many
dangers arising from the continuous wars and the violation of peace treaties,
which must eventually lead humanity to a union of states and a lasting peace;
(2) appealing to the concept of human nature, the general design of nature in
relation to the human race; (3) appeal to the “legal principle”. It is the third
Kantian argument - the “legal principle” - that is of the most important in
the context of considering the problem of eternal peace as a result of a global
world agreement between nations [3, p. 120].

Moreover, even the utilitarian approach developed by the ideological
opponents of the Kantian imperative pushes nations to ground their decisions
not on situational interests but on the great common good. And “the greatest”
common good is certainly the one which is global, which compromises world
law-based order and countries (states) that comply with it.

Even utilitarians, who tend to choose more, so to say, practical forms
of achieving the common good, such as David Hume, argue that the utilitarian
approach must necessarily be based not on private utilitarianism, but only on
the utilitarianism of the general public. In this sense, John Rawls, a researcher
of the liberal-state concept of domestic and international law, comparing
the contractual theory of John Locke and the utilitarian theory of David Hume,
concludes that both of these worldviews do not contradict each other, but
simply reveal the same paradigm in different ways: order and mutual respect
(i.e., respect for the common good) are the only format for ethics of nations,
states and international communities.

Locke’s doctrine represents, for Hume, an unnecessary shuftle: one might as
well appeal directly to utility. But all Hume seems to mean by utility is the general
interests and necessities of society. The principles of fidelity and dedication derive
from utility in the sense that the maintenance of the social order is impossible
unless these principles are generally respected. But then Hume assumes that
each man stands to gain, as judged by his long-term advantage, when law
and government conform to the precepts based on utility. No mention is made
of the gains of some particular people or groups outweighing the disadvantages
of others.
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For Hume, then, utility seems to be identical with some form of the common
good; institutions satisfy its demands when they are in everyone’s interest, at least
in the long run. Now if this interpretation of Hume is correct, there is ofthand no
conflict with the priority of justice and no incompatibility with Locke’s contract
doctrine [4, p. 29]. In this aspect it is essential to emphasize that some lead-
ers of powerful states, including the USA, should re-read the ideas of utilitarian
Hume (if Kant’s or Rawls’s considerations look too difficult or unattractive for
these leaders) so that they could find out that private utilitarianism strategically
works in a strong link with public good.

Based on the fact that wars of aggression are unjust, it can be argued
that the very situation of one state attacking another is unjust and requires
the restoration of justice (as a state of equilibrium) in international relations.
Even if the invasion itself had not damaged any buildings or injured (not to
mention killed) any civilians or soldiers. The mere creation of a threat of danger
already requires the guilty party to take measures to restore peace and return
“psychological national stability” to the victim of aggression.

Justice as a value category requires Ukrainians to feel, if not restore the pre-
war status quo (which does not seem possible, given the physical impossibility
of returning lives of the dead and returning health of the seriously wounded,
both military and civilian), then at least create an emotionally tangible situation
that justice can take place, be properly ensured, at least in the name of the fact
that justice, like truth, should be considered categories from the forum of life,
not the forum of death, while injustice and lies are categories from the forum
of death, not the forum of life. “Being the first virtues of human activities, truth
and justice are uncompromising” [4, p. 4].

It is difficult to find a formula for justice that would satisty the vast majority
of citizens equally - especially if you ask two completely different categories
of citizens — those who, along with their relatives, did not suffer physically in
the war, on the one hand; those who lost their families or homes, on the other.
There will be no “single pill” here.

Since a human being is capable of critical thinking, of a comprehensive
perception of reality at the level of feelings and on the basis of the ethical system
chosen by him or her, it does not seem possible to achieve universal perception
of the single meaning of the concept of justice.

Then a feasible and important task for us should be to find out what feature
should be inherent in the concept of justice as a meta-value; what kind of feature
can be understood on intuitive, psychological, legal, political or economic levels
as something like “the world has at least an elementary idea of where it needs to
go in order to have a hope of not losing itself.»

The axiomatic presupposition which the author of this article would like to
deal with is the idea that justice is not a situational concept, but rather a time-
stretched and multidimensional one. Therefore, there is no justice at a close
distance, but justice is always present at a long (historical) distance. Therefore,
if we share the approach that justice generally belongs to those who are closer
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to reality, then the one is closer to reality who follows fundamental universals
(transcendental values (which is rule of law as a concept)) rather than follows
just-benefits (political or economic expediency).

The author of this article is inclined to think that intolerance, not love, can
become such a fundamental universal value. Why intolerance? Because it can
be felt on a material level, and this is an important factor in the people’s world.
After all, if we proceed from the position that “your values are worth the price
you are willing to pay for them”, then at the level of global systems, the process
of defending values rests on the need to resist anti-values (evil) that have brought
the strength of values (good) to test.

Therefore, if the main instruments of love are a pure heart and a pure mind
(as means of transcendental expansion), the main instruments of intolerance,
instead, are not a pure heart and a pure mind, but a brave pure heart and strong
hands capable of restraining (with the intention of further elimination) the evil
that has come to destroy “any good soul”. Strong hands, coupled with a brave
pure heart, are the resources (technical skills and weapons) that are called to
eliminate or neutralize evil (the aggressor state) according to the legal standards
of the category of “extreme necessity”.

Moreover, intolerance has nothing to do with hatred. Intolerance means
not being willing to accept ideas or ways of behaviour that are different from
your own [5]. Instead hatred is a very strong feeling of dislike for someone or
something [6].

Intolerance is directed against a person’s (society’s) style of behavior, but not
against the person himself. Moreover, it is intolerance, unlike hatred, that can be
a reflection of love, an active love that affirms itself by upholding certain values
through the negation of their opposites: affirming courage through the rejection
of cowardice; affirming respect for other people and international law through
the struggle against those who disrespect international law as such; affirming
life through fight against those who manifest and bring death; affirming culture
of dignity through the negation of culture of worthlessness.

Undoubtedly, the right to a just war is embedded in the theory and practice
of international law. “No other just cause for undertaking war can there be except
injury received” [2, p. 109]. Quoting Lucius Annaeus Seneca, Grotius also writes
that “because the preservation of each conduces to the welfare of the whole,
so men refrain from injuring one another because we are born for community
of life. For society can exist in safety only through the mutual love and protection
of the parts of which it is composed”. [2, p. 20]. As Serhii Yosypenko says, “to be
able to make the right moral choice, the tools of analysis and the ability to analyze
are not enough: one also needs the fundamental ability to distinguish between
good and evil, as well as the desire and courage to confront evil in the world”
7, p. 110].

According to above mentioned John Rawls, the rights secured by justice are
not subject to political bargaining or to the calculation of social interests. The only
thing that permits us to compromise in an erroneous theory is the lack of a better
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one; analogously, an injustice is tolerable only when it is necessary to avoid
an even greater injustice [4, p. 4].

Thus, justice can be established to the extent that we are able to tolerate
injustice and as long as we are able to tolerate injustice. The scheme of social
cooperation must be stable: it must be more or less regularly complied with and its
basic rules willingly acted upon; and when violations occur, stabilizing forces
must exist that prevent further violations and tend to restore the arrangement.
In the absence of a certain measure of agreement on what is just and unjust, it
is clearly more difficult for individuals to coordinate their plans effectively in
order to insure that mutually beneficial arrangements are maintained. Distrust
and resentment corrode the ties of civility, and suspicion and hostility tempt men
to act in ways they would otherwise avoid [4, p. 6].

In the author’s opinion, the advocacy of intolerance to evil (which is an act
of injustice) should embrace and permeate the entire triangle called «Justice»,
which includes such components as fair process, fair decision and fair service.
As the current reality has demonstrated, there is no shortage of ways to show
intolerance to the malicious and barbaric behaviour of the military and political
leadership of the aggressor country. Moreover, natural law, which essentially
stands above positive law (legislation), is not a purely legal phenomenon. It is
in fact an interdisciplinary phenomenon, which implies the concept of justice as
the key concept of natural law as such. In this sense, the noticeable emergence
of a dismissive, hateful, and even mocking attitude of world self-respected lead-
ers towards comments, habits, or threatening statements of representatives
of the Russian political establishment ought to take place as an element of can-
cel culture. At the intuitive and cognitive levels, it seems that the fair way to
treat the bearers of absolute world evil is essentially to “torture” evil with its
own methods, but with good motives. Theoretically, evil is not ready for this,
because evil actors suggest that it is only them who attack others, humiliate oth-
ers and knock others out.

The typology of means for establishing intolerance to the aggressor state
(which equals to establishing respect for other, dignified and civilized, people
and nations) should be diverse, systemic, and without selectivity: economic
means (sanctions and other financial initiatives), legal means (intensification
of investigations and bringing Russians to justice in international and national
(Ukrainian) courts), cultural and sports levers (exclusion of cultural and sports
international competititons and other events), moral and psychological condem-
nation (formation - on a global scale - of a sense of guilt not in every particular
citizen of Russia but in their nation as a whole).

It is logical that the affirmation of love to life, goodness and respect for
the territorial integrity of each state is effectively possible only through intolerance
to cruelty, murders and occupation of other people’s lands. These things can only be
affirmed if they are overwhelming, regular, systematic and jointly implemented by
all states acting strongly and unconditionally (not in the spirit of the postmodern
approach “not everything is so unambiguous”). And the criterion for finding
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and establishing the truth here is to establish a rule that has long been described
in almost all constitutions of the civilized world: to ensure the rule of law, not
the rule of “realpolitik’, not the rule of narrow national interests or other political
expediency. After all, the current war has demonstrated that treating the rule
of law only as a beautiful metaphor (rather than as a strict guide) blurs the Truth
and makes the whole world a dangerous place to live.

In the end, even from the point of view of any country’s strategic national
interests, i.e. from the point of view of real long-term utility, as the author
believes, following specific value guidelines within the framework of a commonly
agreed ethics (which is not based on calculative economics, but rather on the rules
of peaceful collective coexistence) provides a clear strategy, which, together with
a clear plan to protect this strategy (by responsible national and international
police as well as armed forces), promises prosperity to those multimillion nations
that adhere to the relevant ethics. Ultimately, it is through the cultivation of civic
virtues and moral imperatives that justice will become real [8].

But the war, by the very fact of its presence, by completely disregarding
the norms of positive (written) law, sheds light on a necessity of natural law
(law as maxims, as ideas of justice and order). After all, the mechanisms for
seeking support from the West and other civilized countries, the creation
of formal and informal associations around the war against the aggressor
state as well as the systematic and abundant supply of weapons to a victim
of armed aggression - Ukraine - these and many other things that embody
the unity of the responsible world, are de facto a materialized aspiration to
establish (as far as possible) Justice as a symbol and condition of the legal order
and of the existential logic of life, global life.

In this sense, the notorious worldwide realpolitik looks really a ridiculous
practise, sorry to admit. If a president or a foreign minister of the so-called strong
country comments on a war from a seemingly advantageous political position
(and not from a value-based position) then the vast majority of such states can be
characterized as a snake that can sooner or later bite itself in the tail. This is what
Avishai Margalit calls “a rotten compromise” which is the one that “consists in
establishing or maintaining an inhuman regime, a regime of cruelty and humil-
iation, ultimately a regime that does not treat people as human beings” [9, p. 2].

Such selective behaviour can be considered what Martin Hahnel covers
with the concept of criminal “moral complicity” [10].

Conclusions. Avoiding a full-fledged and consistent fight against armed
aggression in Europe, Western politicians de facto invite it (aggression) to
expand. As the former British Prime Minister Winston Churchill once said
when assessing the actions of the countries-allies in World War II: “It is not
what they do that makes me furious, but what they do not do”. The practice
of intolerance to evil is perhaps the only way to form a sense of Justice in people’s
minds and hearts. And the sense of justice is what justice is essentially about.
At least in terms of justice as a virtue. “The priority of justice is accounted for,
in part, by holding that the interests demanding the violation of justice have
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no value. Having no merit in the first place, they cannot override its claims”
4, p. 28].

At the same time, it should be understood that if Ukraine wants to «break
the spine» of cynical realpolitik approach in the global discourse and become
a separate player of geopolitical and geo-legal thought (both in the wartime and in
apost-war (or amid-war) period, it (Ukraine a state and as a society) must become
the ethical standard for Europe and for the world. The “right to legal intolerance”
remains with the individual and the state as long as they have a moral superiority
over their counterparts. On the other hand, if Ukraine happens to demonstrate
a consumerist approach to foreign and international financial, military, or moral
support, but does not purge itself of traitors and corrupt officials, Ukraine will
at first lose its moral advantage and then, most likely, it will lose its material sup-
port from other countries. And along with the decrease in moral and material
support from foreign partners, along with the loss of sympathy from those
countries that have long hesitated and until some point considered Ukraine to be
sufficiently virtuous in the face of war, Ukraine may find itself forced to negotiate
terms favourable to the aggressor state. In this way, the loss of the moral high
ground may lead to the loss of chances for Justice for the victim state and for its
citizens.

At the same time the USA, Europe or other influencial players might highly
likely regret one day if their “value uncertainty” to supporting Ukraine turn into
evil spreading across Europe and the world. This means that intolerance will be
replaced by tolerance. And the chances for justice may vanish.

As a matter of fact, the concept of justice is an essential component
of the rule of law, which is a basic principle of every democratic state. In the sense
of the logic of politicians, the rule of law (which is a separate and perhaps
the most fundamental problem in the world’s practical humanities that needs
to be addressed in the interests of an individual, of states and of humanity as
a whole) should resist turning from an objective of politics into its means.

Therefore, from an applied perspective, it can be argued that the belief in
the inevitable victory of good over evil (on the part of those who will raise their
children today and in the future and read them fairy tales with wise endings) will
directly depend on whether and to what extent the so-called “world’s adults” will
develop a sense of ardent fight for justice-to-come-back-home.
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Cremymya P. Herepmumicts o 3ma Ak 6asoBa ¢inocodcbko-npaBoBa CKIagoBa
CIpaBeIMBOCTi B MDKHApOHiil MyOmivuniil momiTnii (B KOHTEKCTi arpecBHOI BiitHU pocii
npoTu YKpaiHm)

AHoranisa. CrarTs npucBsfyeHa 3'sCYBaHHIO Ti€l OCHOBHOI XapaKTePUCTUKH, KO0 M€
Oy T IPOCAKHYTHII OWIYK CIIPAaBE/INBOCTI AK IPOLIECY, AK IPOLEAYPI Ta AK Pe3YIbTaTy y po3-
pisi MbK/ep)kaBHIX BOEH Ha NpUKIafi Tiel BiifHM, 10 OyIa posB’s3aHa Jiep)kaBO-arpecopom
Pociitcpkoro Qemeparniero mpoTu YKpainuL.

Y KoOHTeKCTi Ii€i BiliHM CKIafHiCTb BM3HAYEHHA 3MICTy CIIpaBe[NIMBOCTI IONATae He
CTiNIbKM Y MepCHeKTUBAX JOCATHEHHSA MEBHOTO PiBHA CIPABEIMBOTO IIPABONOPAMAKY, CKiTbKI
Y HaI[/IEHOCTi Ha TOLIYK peajbHOI CIIpaBeINBOCTI Ta Y 3'CyBaHHI IUpOI BifJaHOCTI Bifjmo-
BifJa/IbHMX CBITOBMX CY0'€KTIB CIIi/IbHINT MeTi — BUKOPiHEHHIO NPAKTUKV BUKOPUCTAHHS Tepo-
pu3My, B TOMY 4KC/Ii BOMBCTB i PyitHyBaHb, Is NeTiTuMi3ariii okymnanii 4y>koi 3emi.

[lvpicTb BifmOBiZanbHMUX CYO€KTiB y LIbOMY BUIIAIKy O3HAYae He jyile BepOanbHO-
€MOLIiJHY BiJIaHiCTb YCiX LMBiNMi30BaHMX KpaiH OCHOBaM MIXHAPOJHOIO IIPaBa, ajie /i BONbOBY
HOBEJIiHKY, CTIPAMOBaHy Ha MiATPUMKY Ta JOBefeHH L€l BifaHoCTi. BcTaHOBNEHHA clipaBel-
JMBOCTI, 0COO/IMBO HA PiBHI BENMMKNX MDKETHIUHVX CHCTeM, Oy/e IPUHIMIIOBO HEMOX/IUBUM,
AK Oy710 3’ACOBaHO y CTATTi, 6€3 JOTPUMAHHA BifiOBiTaNbHNMI CY0’€KTaMy LIIHHOCT] HeTepIIn-
MOCTi [Io 371a.

Y crarTi KOBOAMUTDLCA, 110 KOMIIPOMIC 3i CIpaBe/IMBICTIO, KU € OHTONIOIiYHO-IIPABO-
BUM 3/I0YMHOM IIPOTH iCTMHM, CTBOPIOE peasibHi 3arpo3y 3aHemajy €BPOINECbKOI Ta CBiTOBOI
KY/IBTYpHOI IMBiTi3arii yepe3 MailbyTHI 4iCIeHH] OBCTaHHA IPOTH Hel 3 60KY AMKTATOPCHKIX
i TepopucTHYHUX JepKaB Ta/abo IPYI 110 BCbOMY CBIiTY. Y 11bOMY CeHCi MofyHa Ta ii mpasa, Ha
aJIb, MOKYTb IIEPETBOPUTHCA 3 L[IHHOCTI (SIK Ije Mae 6yTH B LIMBIMI30BAHOMY CBIiTi) Ha IPOCTY
CTIOBECHY [EK/Iapalilo PO BifjaHICTb 3arajJbHOMIONCOKUM «BiYHUMM pedam». Lle HemmHyde
TOTATHE 32 0000 Xa0C, CTPaX i BilfHY B yCbOMY CBiTi. 3 OI/IANY Ha Iie PisHi AepXKaBM CBiTY, AK
CyBepeHHi Cy0 €KTH, AKIO BOHM CIIOBHEHI CAMOIIOBATH Ta 10AIOTH IIPO CTAOIIBHY Ta YIOPSIKO-
BaHY OCHOBY CIIOKI/IHOTO JKUTTSA NPUIELIHIX IIOKO/TiHb, MAKOTh CTABUTHCA JIO IIPaBa i CripaBef-
JIMBOCTI SIK 10 METY TeOIIOMITHKA, @ He K fi0 ii 3aco0y. TakyuM 4MHOM, y CTaTTi 00IPYHTOBYETHCH,
1110 CTIPaBeJ/IUBICTb € OCHOBOO CBITOBOTO TOPA/KY, @ TAKOX J10T0 IIpMYMHOMW. | abu He 3aryoutn
CIIPaBe[IMBICTD SIK LIEHTPAIbHY iflel0 MOHATTS «CBITOMOPSAOK», 32 Hel Tpeba bopoTics, i mpu
IIbOMY He JIMIIE JIeK/IapPaTHBHO.

KmrouoBi cmoBa: crpaBeMBiCTh, NPUHLMIN MDKHApOJHOTO IIpaBa, MiKHapOJHA
my0/TivHa OMITHKA, HeTePIMMICTD [0 3713, BifICTOIOBAHHSA IPaBOBUX LIIHHOCTe, Pillly4icTb.
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FOUR CARDINAL VIRTUES IN INTERNATIONAL
PUBLIC LAW-BASED POLICY (BASED ON THE
ETHICAL ANALYSIS OF THE ARMED AGGRESSION
OF RUSSIAN FEDERATION AGAINST UKRAINE)

Summary. The author of the article conducts a so-called ethical analysis of the reactions
of democratic states to the behaviour of the aggressor state of the Russian Federation against
Ukraine and reflects on whether these reactions are consistent with all the major reputational,
human-rights and material achievements that democratic civilization has gained over the past 80
years at least.

The research is based on a dialectical approach and recent-historical analysis that enabled
to show how a quantitative characterics (frequency of cases) of ethical weaknesses that democratic
states show since 2014 have resulted in qualitative damages - loss of decisive influence that
democracies previously had. Methodologically it happened because of step-by-step betrayal by
many countries of their dedication to the Four Cardinal Virtues (prudence, fortitude, temperance
and justice), known since antique times.

The findings show that lack of virtue-led behaviour (which in fact need a strong will
and strong actions against evil) of many countries and their alliances will highly likely keep on
bringing permanent turbulence in many parts of the world. The reason is because independent
democracies actively and passively kill faith and dedication to human values. That happens due to
their choosing tactical and narrow-viewed things which politologists and politicians usually call
“national interests”.

The research substantiates and develops the idea that practically the most reliable way
to defend and put forward the national interests of any self-respected and responsible country
is to fight for global interests, i.e. rule of law and zero-tolerance to evil (which is, for instance,
infringements of territorial integrity of another country combined with killings and devastations
etc.). Otherwise the situation with peace will be nothing more than a paradise dream for the whole
world. This is the real price of the ethical spine if it is not developed.

Key words: natural law, principles of international law, ethics and national interests, values,
4 ancient virtues, integrity deficit, material power of ethics and values.

Problem. War can clearly demonstrate the fragility of our existence. It largely
deprives us of the sense of control over reality. Positive (written) law at this
moment is probably experiencing the greatest existential drama in the public
consciousness because Law is the most recognizable and understandable lever
of control over the seemingly gloomy reality for many people, and it is also a lever
of restraint of individual subjects from unworthy behaviour. In any case, Law is
intended to set the framework for a social contract not only within a particular
state but also between states. Instead, each war puts this guarantee architecture
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into serious question. Although Law was initially conceived as a concept precisely
for «protecting against a fool».

Analysis of latest research. The issue of finding philosophical and legal
foundations for keeping the world at peace (and for effective punishment for those
who violate it) has been for centuries the focus of attention around the world.

At the same time, the Russian Federation’s military aggression against
Ukraine clearly demonstrates a wide spectrum of views on finding a way
to solve the problem of “how to bring the world to a reasonable common
denominator”. A lot of research and expert opinions have been directed
toward economic, military-defence, and political keys to solving this, perhaps,
the most frightening problem of humanity. Yet many experts (among whom
this article shows the considerations of Jiirgen Habermas, Sinisa Malesevic,
Hans-Herbert Kogler, Manuel Velasquez, Claire Andre, Thomas Shanks,
Michael J. Meyer) have been trying to philosophically seek and consider
the root of the problem.

At the same time, this article attempts to analyze the “fight against unjust
war” not by making situational political SWAT analysis or from the perspective
of war theory, but from the perspective of philosophical, i.e. ontological, principles
known since antiquity as the 4 cardinal values.

Objective. This article aims to clarify the meaning of the concepts of “ethics”
and “values” (or “virtues”) in international public policy on the example of con-
sidering the behaviour of the international community against the aggressor state
Russian Federation.

Discussion and results. In fact, ethics is one of the most practical sciences.
Therefore, philosophers in ancient times were more rational in their approach to
establishing new benchmarks, ideals, and mechanisms that help regulate relations
between people, and thus between their communities (nations).

Ancient philosophy identifies 4 cardinal virtues — virtues of mind
and character in both classical philosophy and Christian theology. They are
prudence, fortitude, temperance and justice.

So here is a simplified definition of these virtues.

Prudence is behaviour that is careful and avoids risks [1]. Fortitude is
the strength of mind that enables a person to face danger or bear pain or adversity
with courage [2]. Temperance is moderation in action, thought, or feeling [3].
Justice has many definitions due to many layers of its sense; one of the definition
needed to mention is seeing justice as the administering of deserved punishment
or reward [4].

These four cardinal virtues were actually later incorporated into Christianity
by the philosopher and theologian Thomas Aquinas, who added three more vir-
tues (hope, faith, and charity) to create the seven heavenly virtues, which stand
in opposition to the seven deadly sins. They also feature in some form in virtually
every other global religion [5].

However, for the purpose of understanding the meaning of these virtues
instrumentally, we will focus on the four basic virtues mentioned above.
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Seeing ethics as a practical tool for restoring order in the world, we note that
all self-sufficient independent states should, so to say, “spend most of their time
in spiritual practices’, i.e. implement 4 basic virtues (prudence, fortitude, temper-
ance and justice) in their political and legal activities. If we try to analyze the lack
of integrity in democratic countries within the last decade by their not-imple-
menting punitive deterrence against Russian Federation (as the aggressor state),
we then can make a conclusion about their lack of prudence (not seeing danger
in staying dependent on Russia’s energy resources and staying blind and deaf to
Russia’s threats), lack of fortitude (vivid uncertainty, sometimes even cowardice)
and lack of temperance (since there was unstoppable, active and interdependent
economic and humanitarian cooperation of many states with the aggressor state).

After all, only an unreasonable statesman in Europe or in the United States
(with all due respect to other parts of the world, who though are not supposed
to be world democracy founders) would cooperate, in particular through oil
and natural gas trade, with a counterparty that does not hide the fact that it
ignores your values, your «religion.» And only the unreasonable man can believe
that «Neanderthals» respect treaties when they systematically violate them. After
all, if the prudence of EU and NATO countries did exist, why would the demo-
cratic countries enter into an economic “marriage” with Russian Federation by
establishing “joint household adventure” called Nord Stream and Nord Stream 2.
And in the end, after MH-17 catastrophe in July 2014 as well as after the atrocities
and robberies (of territories and of human lives) caused by the Russian Federa-
tion to Ukrainian people within 2014-2018, only the unreasonable politician (or
his country’s representatives in general) would come to visit the host (Russia)
of the 2018 Football World Cup and play on host’s (football and not only) pitch.

Only those who lack fortitude (strength of mind) will fall into dependence
from the «Neanderthal», hiding from his anger, and willing to talk to a terrorist
from the standpoint of equality and with a desire to «save terrorists face» in
economic and military matters.

Only someone who lacks temperance will generally align himself with
a «Neanderthal» in all the above senses, naively hoping that western business
openness will pacify and discipline the terrorist.

Regardless of the structure of the dynamic combination of above mentioned
weaknesses, it can be stated that Europe has, figuratively speaking, forgotten
that general economic well-being is not caused by sell-buy capitalism (which
is rather just the process and result of the implementation of a certain plan).
The root causes always lie in the social values on the basis of which these countries
and their people develop their economy and state-building. Ukrainian scientist,
historian and publicist Yaroslav Hrytsak once said it well about the practical side
of people’s values: «Values are easily spread on bread».

In fact, Europe, the United States and other responsible countries
simply need to remember what made them a civilization. It is not the power
of the Catholic Church, scientific and industrial or socio-political revolutions for
the power of the republic as opposed to the power of the monarch. At the heart
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of these and other breakthroughs of humanity, including Western civilization,
was a certain humanitarian and industrial ethics that affirms time-tested values
instead of situational things that are commonly called national interests. And this
ethics was formed on a coordinate system that was laid down as early as the 4-th
century B.C.

Therefore, the key miscalculation of the developed countries and the UN,
whose reaction was (in one way or another) guided by Russian Federation, was
that as of 2022 and later on. As any simple observer could watch there was no
real readiness to effectively and immediately punish the Russian Federation for its
cynical disregard for international law, which was expressed in Russia’s terrorizing
and killing citizens of another sovereign state, occupying and destroying its
territory.

The entire civilized world and each sovereign state individually determine
the principles by which they live. And if we live in the era when even the countries
of the so-called civilized world, including the global outpost of democratic
transformation (like the United States of America) put (which in fact is not
allowed by these democratic countries” constitutions) political expediency much
higher than the rule of law, legitimizing the category called «national interests»,
so is there any wonder why this functional guideline is systemically not working,
constantly shifting from opportunistic expediency to necessity?

To put it in a simpler and more understandable language, the founding
members of the UN, OSCE, EU and NATO (all together these European
and world institutions regularly show off their respect to the ideological inspirers
of the Enlightenment epoch, to whom we ultimately owe the slogan ««Liberté,
Egalité, Fraternité»» (French)) had to determine its basic values long before 2022,
but at least after the events of 2008 in Georgia and 2014 in Ukraine. And then
they were surely expected to give this signal to others (like Asian countries, in
particular China, as well as countries of Africa, North and South Americas), who
ought to have not delayed in choosing their proper response to the behaviour
of the aggressor state — Russian Federation - and clearly explain to the aggressor
the basics of international law.

Maybe the reason for this ‘western uncertainty’ was that many Western
states are simply not ready to regain their ethical integrity, as they themselves have
earlier carried out military interventions in the affairs of other nations. However,
it is difficult to find an analog in recent history of the occupation by one state
of another sovereign state along with calling the criminally occupied territory
as its own territory (and putting this legal nonsense right into the constitution
of the occupying state). All this is being done by erasing entire cities of Ukraine,
by affording the targeted and indiscriminate killing of civilians in multiple
Ukrainian cities, towns and villages. In any case, countries that do not recognize
cowardice (as a particularly hidden form of evil) in themselves and in other
countries end up becoming the devil’s «dance floor».

It is especially disturbing to see recognized intellectuals of our time like
Jiirgen Habermas from Germany calling for a strategy of, so to say, aligning up
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our (i.e., German and Western in general) policy with the aggressor. For example,
in his article published at the end of April 2022, this famous philosopher
called not for the defence of values (described by the 4 cardinal values or
at least the values of the struggle for goodness and justice), but for a balanced
dialogue with the Russian Federation as a nuclear power. Under the pressure
of the consequences of the generic trauma of all Germans dating back to 1939-
1945, Habermas demonstrated, perhaps guided by good motives, a strange
reflection on this war: not condemnation of the evil, murder and devastation
brought to the Ukrainian people (and symbolically to the whole world) by
the aggressor state, but commitment to a policy of non-interference, which is
essentially a manifestation of escapism. From an epistomological point of view,
it is difficult to see strong philosophers at the end of their lives being guided
by “advantage-disadvantage political expediency” rather than by the eternal
and fundamental maxims of philosophy: “I see no convincing justification for
demanding a policy which - despite the excruciating, increasingly unbearable
suffering of the victims — would de facto jeopardize the well-founded decision to
avoid participation in this war.” [6]. The motivation for such a position, I repeat,
may be reasonable and understandable. But we have already seen it at least
in 2008 and 2014, and now we are living inside the results of such a policy
of the Western world. Not to mention the fact that one would like to see greater
value-based perseverance and determination (as a goal on the strategic hill) from
world-recognized intellectuals although with an emphasis on the methodological
need to choose balanced steps instead of radical ones.

In other words, if the self-respecting and strong states had been at least
as zealous in promoting a culture of «non-handshaking» (ostracism) toward
the Russian state as was zealous the Russian aggression in 2014 and later, then
a couple of years later, the new ethics would have formed the highest bar of the new
law. In practice, this ethical zeal of the Western world could mean the following
things:

a) punishment for the Russian Federation in international courts;

b) implementing heavy (instead of “cosmetic”) sanctions on the aggressor state;

c) refusals to conclude multibillion-dollar contracts with the Russian
Federation for their energy supplies since 2014;

d) cancellation of other existing trade agreements with the aggressor state;

e) cancel culture in sports and arts (since these spheres are never beyond pol-
itics) - for instance, denial of the right for Russian Federation to host some major
world-scale sporting and geopolitical events (like the 2018 FIFA World Cup);

f) search for regulatory tools to amend the UN Charter with a view to limit-
ing the right to block any anti-war resolution just by the will of one of the Council
members (Who once decided to become an aggressor);

g) strong economic sanctions with strong attention to their non-avoidance.

So the UN had to search for ethically responsible solutions in a timely
manner. And the UN would not have had to look as a total loser, if the Russian
side would have been expelled from the UN Security Council in a situation, for
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example, when a Russian missile destroyed a children’s hospital. In case of such
a respectful decisiveness of the UN Russian Federation could not be even think-
ing about launching another murderous missile to another children’s medical
institution - cancer hospital “Okhmatdyt” in July 2024, being not able afterwards
to deny (in front of the whole world) the fact that it was their missile and that
«grass is green», so to say.

In no way, it is important to note, that absence of responsible self-aware-
ness must not absolve the state of Ukraine of its own ethical responsibility. Back
in 2008, Ukraine should have shown systemic ethical leadership in at least ver-
bal and ideological supporting Georgia when the brazen seizure of part of its
territory by Russian army happened. However, Ukraine has always been fairly
an object of systemic criticism from both outside and inside the country in terms
of deep problems with the rule of law and its role in the life of Ukrainian people.
This does not diminish the responsibility of my country, but rather emphasizes
the consequences of not building a strong legal and (as a result) economically
and militarily powerful state here, in Ukraine. Ukraine ought to have become
a state which no terrorist state (like Russian Federation) would ever consider
attacking.

Without belittling the serious institutional and legal problems that Ukraine
has faced since its independence (1991) and which the state had to sustainably
solve, it must be stated that the process of upholding ethics and values (the
dedicated struggle for independence and freedom of the sovereign European
state of Ukraine) can, unfortunately, be considered a failure of the civilized
world (e.g. partner-states for Ukraine). After all, the military (and to a lesser
extent, financial) assistance that Ukraine has received and is currently receiving
from many democratic countries to effectively counter the aggressor state does
not primarily fall under the category of “protecting the values of democracy
and the rule of law” but rather falls under the category of “protecting the national
interests” of individual partner-states.

Of course, if, in the fourth year of a full-scale war in which the victim state is
fighting on its territory against the aggressor state, the leaders of some European
and world countries pay official visits to the Russian Federation or send their
ambassadors to a military parade to mark the victory over fascism during World
War II, the boundaries of the so-called «Overton window» (permissible frame-
work) are significantly expanded, putting ethics away. This means that it will not
be possible to dream about world peace in the coming decades, unless this trend
is stopped.

The greatest fear of any big evil which is spreading through the world is
that it will be ridiculed and made ashamed of. Therefore, countries that pose
themselves as progressive, whether they belong to so-called Global West or North,
East or South, if only their self-respect and historical responsibility are stronger
than fears or opportunism, must be honest and assess themselves: are they for or
against a policy of state-sponsored terrorism? Are they strong (responsible) or
weak (conformist)?
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The true results of answers to such questions will be more than obvious
in the 5-10-year perspective. After all, any strong idea gives birth to a material
result - in the economic, political, legal and humanitarian sense in general. If
the idea is pure and honest (not hypocritical), its fruits will be strong. In the end,
the material impact of active condemnation of evil by each individual country
finally may help such a country become a real ethical-legal leader in geopolitical
sense. Therefore, the author believes that Europe, Africa, the countries of the East
and Latin America will develop an ethical backbone and come out clearly against
a lie, against killing people of other independent country, against plundering
its foreign territories, — which all together is now the main export product
of the today’s Russian Federation. At the same time, the author hopes that China
and India, whose real positions look now highly conformist to evil - to the terror-
ist behaviour of the aggressor state — will also develop their own ethical backbone.
And I would like to calm these big countries: you won’t lose commercial war with
the USA if you start condemning Russia. Especially in those cases when the USA
themselves lack prudence and fortitude and do not condemn Russia (unofficially
and officially — while voting with Russia against the Ukrainian draft of the UN
resolution, for instance).

After all, each self-sufficient hegemon without ethics is not a hegemon.
After all, as soon as the USA began to forget this rule, pursuing an inconsistent
policy towards other countries, it began to lose its former hegemonic influence.
In this sense, the author’s advice to the USA, China and other countries that
care about being hegemonic in the 10-20 years is to crystallize their intolerance
of evil, to minimize their integrity deficit even when their leading political party
or population keep shouting about their willingness to tolerate “the crucifixion
of Christ”.

In this sense, the author of this article understands the arguments of Sinisa
Malesevi¢ (University College, Dublin, Ireland), which he presents in his article
«The moral fog of war and historical sociology» about the moral uncertainty
of war due to the fact that “every military decision can have unpredictable
and partially immoral outcomes and implications”; “the ethical choices in war are
almost always relative, relational and specific”. However, this is also a weakness,
adevastating weakness of the postmodern justification that the aggressor skillfully
uses, — about the moral imperfection of every victim. In this sense, it is worth
mentioning the words of Hans-Herbert Kogler whom Sinisa Malesevi¢ quotes
in his article: “Kogler is right that the moral concerns should govern one’s attitude
if, and when, to use violence against other human beings” [7]. So, in the author’s
view, there ought not to be ethical relativism in a matter of assessment of aggres-
sor’s behaviour which implies seizing the other country’s territory and killing its
people.

In this sense, it is harder to find a more dignified definition of politics than
the one offered by Kogler: “How would a thinking be possible for which moral
intentions and values not only meant the normative continuation of politics, but
politics itself could be nothing but the continuation of morality?” By doing so,
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Kogler actually enters into an absentee discussion with von Clausewitz, the most
popular military theorist who stated that war is a continuation of politics by other
means. [8].

Conclusions. To summarize, if we try to convey the morale of this war (as
a real life catastrophe) to our children it can be as follows: evil, since it is derived
from deception, decay and absolute weakness, must always end up with a clear
understanding that good - for the sake of establishing the rule of law and upholding
human dignity - can and will always use a culture of shaming, as well as weapons
and all other legal “axes” available against evil.

Without these attributes, I believe that the trilemma of defining values
and ethics (if only they are considered only through the concepts of fiction or
scenery) will not ever become a part of reality. And, accordingly, the price that
will be paid by all civilized nations will be our common disaster before our
descendants.

Or - on the contrary - it will become a matter of our pride if the theory
of strong international ethics becomes our constant priority and practice. Ancient
4 cardinal virtues of prudence, fortitude, temperance and justice seem to be
the most effective criteria for any responsible man or country to make the right
choice when dealing with good and evil.
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nmy6rnivHOMy mpaBi (Ha OCHOBi eTHYHOro aHami3y 30poifHoi arpecii pociiicbkoi pemepanii
npoTu YKpaiHim)

AHoranig. ABTOp cTaTTi 37iliCHIOE TaK 3BaHUIT €TUYHNIT aHAMI3 peaKiliil JeMOKPaTUIHUX
fiepKaB Ha TOBEiHKY fiep>kaBu-arpecopa Pocificbkoi Peneparii mpoty Ykpainy Ta posmipko-
BYE ILIOJO TOTO, YM BifNIOBijaAl0Th i peaklil yciM OCHOBHMM peIyTalillHUM, IPaBO3aXUCHUM
Ta MaTepia/IbHUM JOCATHEHHAM, fKi 3700y/Ma JAeMOKpaTWdHAa LMBiMI3alifs IjOHAiIMeHIIe 3a
ocTanHix 80 pokiB.
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HocnimxeHHs 6a3yeTbcs Ha ia/IeKTMYHOMY IHAXOfi Ta HOBITHBO-iCTOPMYHOMY aHaIisi,
110 /JO3BOMI/IO TOKA3aTH, AK KUIbKICHI XapaKTepucTUKM (YacTOTa BUITAZKIB) eTMYHUX CITab-
KOCTell, sIKi IeMOHCTPYIOTb JeMOKpaTuyHi fepxkasu 3 2014 poky, IpusBem 0 AKiCHUX 30MT-
KiB — BTpaTy BUPILIa/IIbHOTO BIUIVBY, IKWIl IeMOKpaTii Manu paHime. MeTOLOMOTIYHO Lie CTanocs
Yepes MOCTYIOBY 3pafly 6araTbMa fiep)KaBaMyl CBO€T BiJAHOCT YOTHPHOM 6a30BMM YeCHOTaM
(MyzmpocTi, crmm Xy, OMipKOBaHOCTI Ta CIIpaBeINBOCTI), BilOMIM 3 aHTMYHIX YaciB.

Pe3ynbraTyi 10Ka3yIoTh, 1[0 BiICy THICTb IOBEiHKM, KepOBAHOI YeCHOTAMI (sIKa HACTIPaBJi
noTpebye CHIbHOI BOMi Ta pillydmx fiif mpoTu 3/a) y 6ararbox KpaiHax Ta IXHIX ajbsgHCAX,
LIBMJIIIE 32 BCE, IPOJIOBXYBATIIMe IPUHOCUTH HOCTilHY TYpOYNIeHTHICTh Y 6araThboX YacTHHAX
cBity. [Ipuunna B ToMy, 110 He3a/leXXHi feMOKparii akTHBHO i TaCUBHO caMi 110 cobi BOMBAIOTH
BipY Ta BifjaHiCTb TIOACHKUM LiHHOCTAM. Lle BifiOyBaeThcA Yepes BUOip HUMM TAKTHYHYIX i BY3b-
KIX pedell, AKi TOMITO/IOTY Ta IOMITUKY 3a3BIYall Ha3MBalTh CIOBOM «HAL[IOHA/IbHI iHTEpecH».

HocnimxeHHA 0OTPYHTOBYe Ta PO3BMBAE ifielo IPO Te, IO MPAKTUYHO HAMHAAIMHINIIM
Croco60M 3aXVCTY Ta BifiICTOIOBAHHS Hal[iOHAIbHYX iHTepeciB Oy/b-AKOI CAaMOIIOBAXKHOI Ta Bifi-
TOBifla/IbHOI KpaiHu € 60poTh0a 3a I1o6anbHi iHTepecy, TO6TO BEPXOBEHCTBO IPaBa Ta Hy/IbOBa
TONEPAHTHICTb [0 3714 (IKMM €, IPUMIpPOM, IOCATaHHS Ha TePUTOpia/bHY LiMiCHICTD iHIIOL fiep-
KB y TIO€HAHHI 3 yOMBCTBAMM Ta CIYCTOLIEHHAMM). [HaKIIe cuTyarisa 3 MupoM Oyze HiduM
iHIMM, 5K paiicbKOI0 Mpi€to i BCboro cBity. Lle pearnbHa IiHa eTMYHOTO XpebHTa, AKILO 110r0
He PO3BUBATIL

KrmroyoBi cmoBa: mpyupopHe npaBo, IPMHLIMIYN MDKHApOJHOTO TIpaBa, eTUKa Ta Hallio-
HaJIbHI iHTepecy, HiHHOCTI, 4 cTapofaBHi YecHOTH, AediluT f06POUECHOCTI, MaTepianbHa Ci1Ia
eTUKM Ta IIIHHOCTE.
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KaHAMJAT IOPUANIHUX HAYK, IOLEHT,

npodecop kadenpu Mi>KHapOITHOTO Ta €BPOIENICHKOr0 NMpaBa
Jlep>KaBHOTrO0 HEKOMEPLIiTHOTO MifNIpUEMCTBA

«[lepxxaBHmit yHiBepcuteT « KUiBChbKMit aBianiiinmit iHCTUTYT»

SAXUCT MPAB XIHOK Y KOHTEKCTI FI?HAEPHO'I'
BE3MNEKN: AHAAI3 3AXOAIB MNMPOTUAII
HACUABCTBY

AHorania. CraTtsa HNpucBsYeHa JOCTIPKEHHIO 0e3IeKOBUX BUKIMKIB y cdepi 3axucty
IIpaB >KiHOK, 30KpeMa y KOHTEKCTi 60pOThOY 3 HACUIBLCTBOM. BKasyeTbcs, 1[0 HACH/IBCTBO 100
XIHOK € OfIHi€I0 3 HAIOI/IBIINX 3aTPO3 IIPaBaM, 3J0POB’I0 Ta O/IATONOTYY IO, @ TAKOX CEPITO3HOI0
TIepeIIKOfiOI0 /I OCATHEHHA PiBHOCTI cTaTeil. [eHepHa Oesneka, Ka OXOIUIIOE 3aXUCT JKiHOK
Bif] HACWIbCTBA, AMUCKPUMIHAL] Ta 3arpo3 y pisHuX cepax >KUTTA, PO3I/LAAETHCA AK OCHOBA
1A pOpMYBaHHSA IPABOBOTO i COLia/TbHOTO CepefjOBUIIA, CIIPUATINBOTO /I PO3BUTKY JKiHOK.

Y cTarTi aHa/Mi3yI0ThCS OCHOBHI MIXKHAPOJHI Ta HalliOHA/IbHi MEXaHi3MM, CIIPAMOBaHi Ha
60poTb0Y 3 HACKIBCTBOM OO XiHOK. Oco6/mBa yBara IpuzineHa MDKHAPOAHUM iHCTPYMeH-
TaM, TakuM K KoHBeHILis mpo nikBifanino Bcix dopM muckpuminanii mopo xiHok (CEDAW),
a Takox Pesomoniam OOH, fki 3aKIMKaOTh Aep>KaBU [0 MOCUTEHHSA 3aXOfiB LIOA0 MPOTUAIL
HACU/IbCTBY Ta ALIbHOCTI MDKHApOJIHMX OpraHisauiil y 1jiit cdepi. ABTOpKa MiKpecIoe Baxm-
BiCTb iMIIIEMEHTALlil MDKHAPOIHMX CTaH/IAPTiB Ha HAl[iOHA/IbHOMY PiBHi, 30KpeMa 4epe3 YIOCKO-
HaJIeHH 3aKOHOJaBYO] 6a3y, 110 NepenOadae epeKTUBHI 3aX0MM 3aXUCTY /LS )KEPTB HACUTIBCTBA,
30KpeMa XiHOK. PO3IAanTbCA colianbHi, KyNIbTypPHi Ta ICHXO/IOTiYHi aCIEKTI HACU/IBCTBA, AKi
CIIPUAIOTD JOTO MOIIMPEHHIO.

3a3Ha4a€eThCs, MO B CYYaCHOMY CBiTi lepXKaBU BifiirpatoTh K/IIOYOBY pOJIb y 3abe3nedeHH]
Oe3meKy >KiHOK Ta POTHJii reHlepHO 3yMOBIEHOMY HAaCU/IbCTBY. Jep>kaBu, AKi JOTPUMYIOTbCA
IPVHIVIIB COL{ia/IbHOI CIPaBe/MMBOCTI Ta PiBHOCTI, aKTMBHO PO3POONAIOTH Ta BIPOBAILXKY-
I0Tb IIOITUKY, CIPAMOBaHi Ha MITPYMKY XiHOK, fIKi CTa/Ii >KepTBaMy HACU/IbCTBA, a TAKOXK Ha
3a100iraHH:A TaKIM 3/I09MHAM Y Maitby THboMy. KOMIIIeKCHi 3aX0/111 BK/TIOYAIOTh AK 3aKOHOAABYi
ininjaTiBy, Tax i colfianbHi MporpaMy, CpsSMOBaHi Ha 3aXVCT MOCTPaXKAAINX, HifBUIIeHHS 06i-
3HAHOCTI HAaCe/IEHHA Ta IPUTATHEHHA BMHHUX JIO BiIIIOBiJa/IbHOCTI.

OxpeMoi yBaru 3acnmyroBye aHali3 MibKHapopgHMX iHiniatus, Takux sk CramOynabcbka
KOHBEHIIif, IKA BU3HAYAE 3aTa/IbHONPUITHATI CTAaHAAPTU 3aI0OiraHHA HACHIBCTBY LIOAO XKiHOK
Ta 60poTbOM 3 HUM. [IpoCTEXYEThCS, K parudikalis Ta BIPOBaIKEHHs HOPM i€l KOHBEHILii
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BIUIMBAIOTh HA 3MiHYy HalliOHATbHOTO 3aKOHOJABCTBA Ta PO3BUTOK iHCTUTYLilA, [0 3alIMAIOThCA
3aXVICTOM >KiHOK BiJl HACM/IbCTBA.

JocmifpkeHHA IeMOHCTPYE, 11O iep>KaBy, iHBECTYIOUN Y COLiaIbHi rapaHTii, 0CBiTy Ta IIpa-
BO3aXICHI M€XaHi3MJ, CyTTEBO 3MEHILIYIOTb PU3MKI HACWIbCTBA IOAO KiHOK. [loCBif KpaiH i3
PO3BVHEHOIO COLiaNbHOI0 IOMITUKOIO MIATBEPXKYE, 110 /ML KOMIUIEKCHWII IiXiJ, 1[0 BK/IIO-
Jae IPaBOBi, eKOHOMIUHI Ta Collia/IbHi aceKTH, MOXe 3a0e3nednTy eQeKTUBHY 60pOTHOY 3 reH-
IEPHO 3YMOBJICHMM HACHIBCTBOM. BMCHOBKIM HayKOBOTO AOPOOKY IAKPECTIO0Th BaXK/IUBICTD
BIIPOBA/KEHHS IHTErPOBAHMX IeP>KAaBHIX IIPOIPaM, 1[0 BPAXOBYIOTb CIIelM(iKy Hal[iOHAIBHOTO
KOHTEKCTY, @ TAKOXX HeOOXifJHICTh aKTMBHOI y4acTi rpoMazicbkocTi y GopMyBaHHi Ta pearmisarii
IOMITUKY ¥ cepi 3aXUCTY TpaB XKiHOK.

KnrouoBi crmoBa: mpaBa KiHOK, reHfiep, T€HIEPHO 3YMOBJIEHe HACU/IbCTBO, HACU/ILCTBO
LIOZO XKiHOK, iepKaBa, COLlia/IbHA IOJIITIKA, 3AKOHO/IaBYi iHiI[iaTUBH.

ITocTaHOBKa Ipo6/IeMi. Y Cy4acHOMY CBiTi mpo6/1eMa IIOI0/TaHH A HaCHJIb-
CTBA OO0 >KiHOK 3a/IMIIAETHCA TOCTPUM COLIIa/IbHUM i IPABOBUM BUK/IMKOM,
10 TOTpebye CUCTEMHOTO MiX0Ay 3 OOKY Jiep>kaBy Ta cyciinbcTBa. Hespaxa-
I04M Ha IIporpec y cdepi reHsiepHOI piBHOCTI, )XiHKM B pi3HUX KpalHaX IIPOJOB-
XKYIOTb CTUKATUCA 3 Pi3VYHUM, IICUXOTOTiYHIM, EKOHOMIYHIM Ta CEKCYa/IbHUM
HAaCWIbCTBOM, sIKe MAa€ PYIHIBHMII BIUIMB Ha IXHE >XUTTSA, 34OPOB’SI Ta COIIi-
aJpHY iHTerpanio. bopoTb6a 3 M sABUIEeM TOTpeOYe eeKTUBHUX MeXaHi3MiB
3aXJCTY, IPEBEHTMBHMX 3aXO/iB i 4iTKUX fep)XKaBHUX rapaHTiit Oesnexu. [lep-
JKaBM, AKI KEPYIOTbCA NMPUHLIMIIAMY PiBHOCTI, CIIPaBeIMBOCTI Ta COL[ia/IbHOTO
3a0e3IeyeHH, BifjirpaloTh KJII0YOBY po/ib Y GOPMYyBaHHI Ta peasisanii momTuk,
CIIPSIMOBAHMX Ha 60POTHOY 3 HACH/IBCTBOM ILOZO XKiHOK. 3aBJAKN PO3BMHEHUM
conjia/IbHMM IHCTUTYTaM, HasABHOCTI CUCTEMM IiATPUMKM J/IA MOCTPaAXKAAINX,
e eKTMBHOMY 3aKOHOaBYOMY peryTI0BaHHIO Ta MDKHApOXHIN cliBIpalyi, Taki
KpalHy IEMOHCTPYIOTh IIO3UTUBHI PE3y/IbTaTU Y SHVDKEHHI PiBHA HACUIbCTBA.
BopHouac, HaBiTh y COIlia/IbHO OPi€EHTOBAaHUX Jiep>KaBax iCHYIOTb Oap’epw, sKi
YCK/IQJHIOIOTD 3a0e3IeyeHHs Oe3neK )KiHOK, 30KpeMa, HelOCTaTH:A peasisaris
3aKOHOJIaBYMX HOPM, Opak (piHaHCYyBaHHS KPM30BUX IIeHTPIB, CYCIIIbHI cTepeo-
TUIIY Ta HU3bKa MOiH(QOPMOBaHICTh HaCeTeHHs ITPO MeXaHi3Mu 3ax1cTy. Takum
YJHOM, aKTYa/IbHUM € JOC/I/PKEeHHsI BIUIMBY iepkaB Ha 3a0e3nedeHHs 6e3mexn
XKIHOK y paMKax 60poTbOM 3 HACU/IbCTBOM. BaykK/IMBO BU3HAYUTY, SKi ITOMITUKYI
Ta MeXaHi3MM € HaOibIn e(eKTUBHUMM, SIK COLlia/IbHI rapaHTil BIVIMBAIOTh Ha
piBEHb HACU/IBCTBA 100 JKIHOK Ta AKi MDKHAPOJHI IPAKTUKM MOXKHA aJJallTy-
BaTU I IOCUJIEHHA 3aXUCTY IOCTPaXKAannX.

AmHanmis ocTaHHIX JocmimKensp i my6mikaniit. [Tpn gocnimkenHi pisHux
ACIIeKTiB 1Ii€l TeMu 6y)10 BuKopucrano Pesomtonii Pagu besnekn OOH, Kon-
BeHIlii, MibkHapopHo-1ipaBoBi JokymMeHTH OBCE, IOHECKO, rtomo. OpHak,
He3Ba)Xarouly Ha YMC/IEHH] JOCTi/KEHHA B 1M1 ramysi, 6araTo NMUTaHDb 3a/IMINA-
I0TbCSl HEBUPILIEHNUMI i TOTPeOYIOTh ITOfja/IbIIOTO BUBYEHHS Ta O PALIOBAaHHS.

MeTo¥0 CTATTi € aHa/Mi3 BIUIMBY Hep>KaBHOI MOJITUKY Ha 3abe3nedeHHs
Oesmeky )KiHOK Yepe3 MeXaHi3MM IpOTU/il reH/iepPHO 3yMOB/ICHOMY HaCU/IbCTBY.
HocmimkeHHs cnpsAMoOBaHe Ha BUAB/IEHHS eeKTVBHNX CTpaTeriil, ki BIpo-
Ba/PKYIOTh COLIia/IbHO OPIEHTOBaHI JepXKaBy UIA 3aXVCTY >KiHOK, BK/IIOYAIOUM
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3aKOHOJIaBYi iHilliaTVBY, collianbHi Mporpamy, poboTy creniani3oBaHuX iHCTH-
TYLi/l Ta MDKHapOJHi 30008’ s13aHHSI.

Bukmag ocHoBHOro Matepiamy. HacuiabcTBo 00 XiHOK € OTHUM i3 Hall-
MOV PEHINMX i HAMCTIMKIMNX IMOPYLIEHb NIPAB JIOAVHY Y CBiTi, 1110 BUI/INBAE
3 IMOOKO BKOPiHEHMX YSBJIEHb IIPO HEPIBHOIPABHMII CTATYC >KiHOK. Bymyun
OCHOBHOIO, ajIé TaKOM, AKill MOXKHAa 3amoO0irTy, IPUYNHOI IOTAHOTO CTaHY
3[IOPOB’sl Ta CMEPTi XXiHOK, Ile ABUILE TAKOX € MPOOIeMOI0 TPOMaJIChKOI 0XO0-
poHu 3n0poB’sa. HacuibcTBO 1mjofo XiHOK Mae He MEHII PYJHIBHUII BIUIMB Ha
CYCIIIZIBCTBO B 1[i/IOMY, BIUIMBAO4YM Ha IPOAYKTUBHICTD IIpalli )XiHOK i Ipu3Bo-
JLSTYY IO 3aTa/IbHMX €KOHOMIUHUX BTpar. bopoThba 3 HaCHIbCTBOM 1[0 XKiHOK,
0CO0/MMBO B MOCTKOHQIIKTHUX i ITepeXiTHNX CUTYaLiAX, Ma€ BaK/IMBI HAC/TiJK1
st 6e3nexu moguHn. [{iiicHO, SIKIII0 He 60POTUCS 3 HACU/TBCTBOM IIOZIO XKIiHOK,
BOHO IIEPEUIKO/PKAE PO3BUTKY KpPAlHM, CIPUYMHAKYM CEPIO3HI MOPYLIEHHA
CiMeNHNUX, TPOMAZIChbKIX 1 COLIia/IbHUX CTPYKTYP i, B KiHIIEBOMY PaXyHKY, 3aBJja-
104N LIKOAM Habararo 6ijblile, HiXK 6e3mOcepeqHiM )KepTBaM.

HacuibcTBO 110710 >KiHOK He € HOBOIO Ipo6yeMoro. [mboki cTpakgaHHA
1 WKopQa, 3aBJaHi MM IIOUIMPEHNM IOPYLIEHHAM IIpaB JIOAMHY, MaJIO 3MiHN-
JIUCST TIPOTATOM CTOJMITh. 3HAYHOI Mipolo Ti cami HepiBHOCTI Ta mucbamaHcu
BJIaJM, AKI 3aBXAYM CIOPUANIN HAaCUIbCTBY HaJl >XiHKaMM, ICHYIOTb I CbOTOZHI.
OpHak 3MiHUBCA JMaHAUIA(T, KOHTEKCT, B SIKOMY Bifl0yBaeTbCs HACUIBCTBO.
HacunbcTBo 1momo >xiHOK Oinblile He pO3IAAAETHCA AK HEMMHYYA YacTMHA
CiMeITHOro XXUTTS, COLia/IbHUX BiJHOCUH i He MoXKe 6yTu BunpaBpaHuMm. Ilics
3pOCTaHHSA )KIHOYOTO PyXY aKTUBICTKM BUMaramy 60poTbO 3 HACUIBCTBOM, 11O
€ (QyHZaMeHTaJIbHUM TapaHTYBaHHAM DIBHMX IIpaB. 32 OCTAHHI AeCATUIITTA
Ha 17100a71bHOMY piBHi BifOymucs 3HauHi 3MiHU Y GopMyT0BaHHI 30008’ A3aHb
Iiep>kaB Y 60poTh0i 3 HACWIBCTBOM IIOJ0 JKiHOK, He3aJIeXKHO BiJl TOTO, Uy BUU-
HAETHCS BOHO IPMBAaTHUMM ocobamy abo [iep>kaBolo, K IIifi yac BiifHM, Tak
1 B MUPHUII Yac.

Axmo ocranHI gecATWIITTA 20-TO CTONTTA MOXXHA OXapaKTepU3yBaTU
IHTEHCUMBHMM aKTMBi3MOM IIPOTY HACU/IbCTBA LIOAO KIHOK, 3aK/JIMKaMMI 0 il
JUIsT KOMITEHCAllil KoM Ta cripobamu pearyBaryu Ha MiKHapOJHOMY, Hallio-
Ha/IbHOMY Ta perioHajlbHOMY piBHAX, TO IlepuIi poKM 21-TO CTONMITTA BKIIIOYa-
I0Tb B cebe meBHY Mipy camoananisy. Habarato 6inpie yBaru mpupinserbcs
nigOMTTIO MifCYMKIB Ta Cpo6aM KaTajIorisyBaTyi BTpPYYaHHs, AKi peabHO Ipu-
3BOJATDH [JO 3MEHIIEHHA KiZIbKOCTI BUIIAJIKiB HACM/IbCTBA ILIOMIO KiHOK, IIOCK-
JIEHHA 3aXMCTY Ta JOIOMOIM >K€PTBAM HACU/IbCTBA, a TAKOX O NPUNMHEHHA
0e3KapHOCTI THX, XTO BUMHSE TaKe HACUIbCTBO. [HTepec 10 BMOKpeM/IeHHS Kpa-
LIVX NPAKTUK IMPOTUJiI HACUIBCTBY IIOM0 >KiHOK 3HAYHOIO MipOIO 3yMOBJIEHUI
YCBiJOM/IEHHSIM TOTO, 1110, He3B)KAI0Yy Ha BeMNYe3HY KiNbKicTb po6OTHU B L1iit
cepi, HACHIIBCTBO LIOA0 XKIHOK IPOJOBXXYETHCA B KOKHIN KpaiHi cBiTY, a B fes-
KJX BMUIIAQJIKAX, TaKUX fAK 30poitHi KOH(IKTM Ta mocTKOH(DIIKTHA BinbynoBa,
HaBiTh cTa€ Oi/IbII iIHTeHCUBHUM [1].

Y KOHTeKCTi eBOMIOLIl MifX0AiB K0 mpobneMu 60POTHOU 3 HACUIBCTBOM
IIOA0 >KiHOK HabyBa€e 0COOMMBOI aKTYa/lIbHOCTI pOJIb YPALOBUX i HEYPSOBUX
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MbkHapopgHux opranisauniit. Cepen edekTMBHMX iHiljaTMB BapTOo BUAIINTH
ctpykrypy OOH JKinku - opranisanito OOH, ska BifnoBigae 3a muTaHHA
TeHJIEpPHOI PiBHOCTI Ta PO3LMIMPEHHA IpaB i MOXIMBOCTEN XiHOK. Opranisa-
nis nigrpumye pepxxkaBu-wieHn OOH y BcTaHOBIEHHI IT0OAMbHUX CTaHAAP-
TiB JIOCATHEHHA I'€HJEPHOI PiBHOCTI Ta CHiBIpalIOE 3 ypAZaMU 1 IpoMajsAH-
CbKMM CYCIiJIBCTBOM y pO3poOIi 3aKOHIiB, MOMITHK, MpOrpaM i HOCIYT IS
3abe3rnedyeHHs e(eKTVBHOIO BIPOBA/KEHHs LMX CTAHJAPTIB 3 METOI JJOCAT-
HEHHA 3HAYHMX 3MiH JIA KiHOK i fiB4ar y Bcbomy cBiti. OOH JKinkn npa-
III0€ Ha I7100a/IbHOMY PiBHI /IS CIIPUSHHS PiBHIN y4acTi KiHOK y BCiX acIiek-
Tax >KUTTA 3314 JOCATHEHH:A cTpaTeriyHol Metu — Lieit cTtamoro posBUTKY
IJIS JKIHOK Ta J[iBYaT, 30CEPEKYI0UYNCh Ha YOTUPbOX CTPATETiYHMUX IpiopuTe-
Tax: 3abe3ledyeHHs JIilepCTBa, y4acTi Ta piBHOrO KOPMCTYBAaHHS MOXX/IMBOC-
TSIMU CUCTEM JIeP>KaBHOTO YIIPaBJIiHHSA; 3a0e3le4eHHs rapaHTOBAHOTO JIOXOAY,
rimHO1L pO60TI/I Ta €KOHOMIYHOI He3a/JIeKHOCTI KiHOK; 3ab6e3medeHHsA 3aXUCTY
BCiX >kiHOK i AiBuat Bif ycix ¢popM HacunbCTBa; 3abe3nedeHHs BHECKY Ta Oifb-
IIOTO BIUIMBY >KiHOK i #iBYaT y mporiecax moOyoBM CTAJIOr0 MUPY Ta CTillKO-
CTi, @ TAKO>)X KOPYICTYBAaHH: Ha PiBHUX 3acajjaXx MOXK/IMBOCTAMN i3 3aro0iraHHs
CTUXIiVTHUX /MX i KOHQIIIKTIB Ta ryMaHiTapHOI misbHOCTI [2]. 3-noMiXk creria-
nisoBaHux ycraHoB Opranisanii O6’eqnannx Hauiit cnig Hacamnepen sragati
IOHECKO - Opranisauito O6’egnannx Hauiit 3 nutanb ocBiTH, HayKu i Ky/b-
Typu. Y ii JOKyMeHTaX, aHaJiTUYHNUX HOCII/PKEHHAX Ta IHIIMX 3BiTaX BU3HA-
YalThCs TaKi KaTeropii: reHsiep, IeHaepHa piBHICTD, cTaTh [3]. [enaep TpakTy-
€TbCS AK POJIb Ta 000B’s13KM, CPOPMOBaHi CiM €10, CYCIIILCTBOM Ta KY/IBTYPOIO,
AKI BBOKAKOTbCA HAJIEXHMMU I )KiHOK Ta YOJIOBIKIB y IIEBHOMY CYCII/IbCTBI
B IIEBHMII Yac [4].

Ocob6muBo BaxnuBow € AisnbHicTh HATO, mo BiggaHa cipasi 3aXucTy
i mpocyBaHHsA NpMHUMIIB iHAMBigyanbHOI CBOOOAW, IpaB JIIOAVHM, JIeMO-
Kparii i BepxoBeHCTBa IIpaBa. leHsiepHa piBHICTH i mopsAnok geHHuit «Kinku,
Mmup i 6e3meka» € HeBiJy EMHMMIY CKIAQJOBMMU CTA/IOTO MUPY i BioOpa’karoTh
ocHoBHI 1jiHHOCTI i mpioputeT HATO. HATO Bifirpae yHikanbHy i BaXXIUBY
pOJIb Y IIPOCYBaHHI MMUTaHb IIOAO >KiHOK, MMPY i 6e3leKy SK CTpaTeriyHoro,
3aCHOBAHOT'0 Ha IIiHHOCTAX, imneparusy [5]. HATO BusHae, 1110 HeCTabibHICTD,
Kpy3y, KOHQIKTHI i TOCTKOH]MIKTHI cuTyanii MaloTh Be/IM4e3HNiI i HeIporo-
PLiVIHNI BIUIMB Ha )KiHOK i giB4art. JKiHKM i liB4aTa B yCbOMY CBiTi CTMKAIOTbCA
3 TIOTipLIeHHAM piBHA 0Oe3IeKy i 3aXMCTy i mopyileHHAM ixHix mpas. 36epira-
I0TbCSI TIEPEIIKOAM M1 IIOBHOI, piBHOIIPaBHOI, 6e31eYHOl Ta KOHCTPYKTUBHOI
y4acTi XXIiHOK y TPOMafiCbKOMY Ta IOITUYHOMY >KUTTi, a TAaKOX Yy IIpolecax
3abesneuenHs mupy Ta 6esnexn. ITopspok gennuit HATO y cdepi 6esmexn
mouHY i Tematuka «KiHku, Mup i 6esneka» BifoOpakaoTh MifX0aM, OPi€HTO-
BaHi AK Ha JIIOJVHY, TaK i Ha IIpaBa, AKi B3a€MHO IiICUIIOIOTh OfVH OHOTIO, ajie
3a/IMIIAI0THCS OKPeMUMIL. Y TOJI Yac K Oe3IeKa JTIOf[HY OXOIUTIOE YCi aCIeKTH,
IIOB’s13aHi 3 3ax1CcTOM i Oe3mekoro ycix mopeit, « Kinkn, mup i 6e3nexa» 3oce-
PEIKYETbCS Ha TeHAEPHUX HACIifKaxX KOHQIIIKTIB, SKi 4acTO HEmpOIOpLiliHO
BIUIMBAIOTh Ha JXiHOK i JjiBYaT 4yepes reHflepHy HEPiBHICTb i AUCKpUMiHALio.
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YneHnu AnbsSHCY BU3HAIOTH TiCHUI 3B’A30K MDK IMMM [JBOMa IIpOrpaMaMI.
Hamnpuxiay, cekcyanbHe HacUIbCTBO, IIOB’s3aHe 3 KOH(IIKTOM, € YacTUHOIO
nopaAaky genHoro HATO 3 nuranb Oe3IIeKN JTIONVHY, a TAKOXX MIITHO YKOpPiHU-
JIOCh B OPSAKY IEHHOMY 3 IIMTAaHb >KiHOK, MUpYy i 6esnexu. B ycix koHdmikTax
HaBMJICHE BUKOPVICTAaHHS CEKCYa/IbHOTO HACM/IbCTBA, ITOB’A3aHOTO 3 KOHIIIK-
TOM fIK TaKTMKM BE€EHHA BiVIHM CTAaHOBUTH CEPIO3HY 3arposy, MifipMBaldyn
CTIIKiCTb CyCHiNbCTB i 3aranbHy cTabinbHicTh perioHiB. HATO mparHe 3a6es3-
neynTy, mob yci micii, onepanii i 3axogu AnbsHCY edeKTMBHO 3amoObiramm
i pearyBau Ha HACM/IbCTBO LOZO JXKIHOK, 5K 1e nepeg6adeno B [Tomitnui HATO
11070 3an00iraHH: i pearyBaHHs Ha HACW/IbCTBO IORO XKiHOK [5]. I1a momiTuka
I'PYHTYETbCS Ha OTPMMAaHMX YpOKax i ycmixax 6araropidynoi po6otm y cdepi
«Kinknu, mup i 6e3nexa» camoro AnbsHcy, fepxas-4wieHiB HATO, kpain-napr-
HepiB i opraxisaniii rpomagsaHcbkoro cycninbersa. dignpHicts HATO pgemoH-
CTPY€, IO HaBiTb CyTO OOOPOHHI CTPYKTYpM MOXYTb i MAlOThb iHTerpyBaTu
IIpaBa >KiHOK Yy CBOIO cTpaTeriio. Xo4a A/bsAHC He € IPaBO3aXJMICHOIO OpraHisa-
1i€l0 B KIaCMYHOMY PO3YMiHHI, i1oro 3ycwuist y cdepi peanisanii npuHImmis
«Kinkn, Mup i 6esnexa» BifirparoTb BaXXIMBYy ponb Y popMyBaHHi 6e311eK0BOI
apXiTeKTypH, 10 BPaXOBYe IOTPeOM Ta IpaBa XiHOK.

OBCE, sk Haitbinpima y cBiTi perioHasbHa MDKyps/joBa OpraHizaiis
3 MUTaHb O€3IeKM, TAKOXK BU3HAE B3aEMO3B 30K MiX 3a0e311e4eHH M reHIepHOI
PIBHOCTi, BUKOPiHEHHAM HaCMJIbCTBA IOAO JKIHOK Ta [JOCATHEHHAM peabHOI
i criiikoi 6e3mekn mys Beix rpomajsaH. Komy HacuibcTBO 111070 XKiHOK IPOIOB-
KY€ iCHyBaTy, BOHO YBIYHIOE€ JUCKPYMiHAIi0, IPU3BOJUTD 4O HECTAOIIbHOCTI
Ta MEpPeIIKO/KAE PO3BUTKY Oynb-sKoi Hauii. bopoTpba 3 HacMIBCTBOM IIOZO
JKIHOK /1eXXuTb B 0ocHOBI MaHjaTy OBCE. Opranisariis Mae craTyc crioctepiraga
B OOH i 06’ennye 57 kpain-yyacHuub 3 €Bpony, Asii Ta [TiBHiuHOI AMepuKu.
¥ 2004 poui pep>xaBu-ydacauni ObCE BucnoBum cBo 3aliKaBlIeHICTb y IPO-
CyBaHHI pIBHOCTiI MDXK >KIHKaMI Ta YOJIOBIKaMM Ta 3MEHIIEHH] JUCKpUMiHaIil,
npuitHaBiy [D1aH fifl 3 mpocyBaHHA TeH/iepHOi piBHOCTI [6].

ITnan piit cnpamoBye BukoHaBui cTtpyktypu OBCE, 30kpema Cekperapiar,
Ha po3pOoOKyY IpOrpaM Ta MOHITOPUHT IIPOrpecy y 3anobiraHHi HacU/IbCTBA OO0
JKIHOK, a TaKOXX Ha MiJTPUMKY BUKOHaBuMX CTpyKTyp OBCE Ta mepxaB-yyac-
HUIIb Y BUKOHAHHI BiiTOBITHNX 3000B’sI3aHb 1I[0JI0 CIIPUSAHHS I'€H/IePHill piBHO-
cti [7]. Pimenns minictpis 2005 poky mpo 3anobiraHas ta 60poTb0y 3 HacUIIb-
CTBOM 1110710 JKiHOK MICTUTb peKOMeHfalil fep>KaBaM-y4aCHULAM 100 BU/IiB
3aXOfiB, SIKi CITiJy BXUTM JUIsI TOKpallleHHs 3al00iraHHs HaCU/IbCTBY Ta 3aXUCTY
i momomorn xeptBaMm [8]. Inmra pesomonias ObCE 2005 poky 30cepemKyeTbCs
Ha MUTAHHAX y4acTi KiHOK y 3amo6iraHHi KOHQIIKTaM, BperyaioBaHHI Kpus3
Ta MOCTKOHIIKTHIlI peabiniTanii Ta iHTerpye sHa4Hy 4acTUHY 3MicTy Pesormonii
Panu Besnexu Opranisanii O6’egnanux Haniit (Pesomonist Pb OOH Ne 1325)
B pobory OBCE [8]. Pesomonii Pb OOH 1325 ta 1820 3aknmkamoThb yci CTO-
poHY 30poiiHMX KOHGIKTIB BXXMBATY CIeLlia/IbHMX 3aXOMiB IS 3aXMUCTY >KiHOK
Ta JiBYaT BiJl TEHJEPHO 3YMOBJIEHOIO HACU/IbCTBA, 30KpPeMa BiJl 3IBaATyBaHb
Ta IHIIMX OPM CEKCYa/JbHOIO HACU/IBbCTBA, a TAKOX OyIb-sIKOTO HAaCU/IbCTBA
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B yMoBax 30poitHux koH(mikTiB [9]. 30kpema, 3a gopydenHam OBCE 6yno
IIPOBEJIEHO KiNbKiCHe Ta sIKiCHe JOCTIi/KEeHH, 11100 BU3HAYUTH piBeHb HOLINpe-
HOCTi pi3HMX QopM HacWIbCTBA HAZ >KiHKamu 1 fiByatamy (VAWG) B ymoBax
KOH(ITIKTY i J10TO BifICyTHOCTI B IeBHUX AeprkaBax-yyacHuisax ObCE, sokpema
B Anbanii, bocHii Ta lepreroBuni, YopHoropii, ITiBHiuniit Makenonii, Cep6ii,
Monposi it Ykpaini. Take gocrifxeHHA Takox mposoxmnocs y Kocoso [10].

MixkHapoziHe CIiBTOBapMCTBO 3pOOMIO KPOKM, 1100 NO3UTVBHO OL[iHUTYI
YHIKa/IbHUI JOCBiZ >KiHOK Y KOH(QIIIKTi Ta poJIb, AKY BOHM MOXXYTb BiflirpaBaTu
B iHilliaTMBax 3 mifTpUMaHHA MMpy Ta 6esnexu. Ha rmobansHomy piBHi KoHBeH-
niro Opranisanii O6’ egHannx Hariit npo nikBiganito Bcix Gpopm ayckpuminarii
wozio >xiHok (CEDAW), npuitaaty B 1979 poui [enepanproro Acambneero OOH,
4acTO 300paXKyIOTh 5K «BCECBITHIO XapTilo MpuBi/eiB [yis >KiHOK». BoHa okpec-
JTI0€ 000B’A3KY KpaiH-MiANMCAHTIB TOK/IACTY Kpal yIIepeKeHOMY CTaB/IEHHIO JI0
KIHOK y Bcix npossax. Tak, KoHBeHIIisl BU3HaYae AVCKpUMIiHALIIIO MIOA0 >KiHOK
AK «...0y[b-sIKe PO3pi3HEHHs, BUHATOK a00 OOMEXeHHs 3a O3HAKOI CTaTi, L0
Ma€ CBOIM HAC/IiIKOM 460 MeTOI0 OC/mabnieHHs abo 3HUILEHHS BU3HAHHSA, BUKO-
puCTaHHs a00 3[iMICHEHHs JKiHKaMI, He3a/IeXHO Bifj iXHbOTO CiMeiTHOTO CTaHy,
Ha OCHOBI PiBHOIIPaBHOCTI YOJIOBIKiB i )kKiHOK, IIpaB JTIOAVHM T2 OCHOBHIX CBOOO]
y HMOMITUYHIIT, eKOHOMIYHIJI, COIia/IbHIl, KyIbTYPHIll, [POMa/IAHCBKiil a00 6yab-
AKi iH1il ranysi». [Tpuiimaroun KonBeniiio, nepxaBu 6epyTb Ha cebe 3060B’1-
3aHHA BXXUTY HU3KY 3aXOfiB, CIIPAMOBAHMX Ha IIPUNIVHEHHA OVICKpPUMIiHAaIil I[OJ0
XKIHOK y BCix 1 popmax, 30KpemMa BKIIOYNTY IPUHIINII PIBHOCTI YO/TOBIKIB i XXiHOK
Y CBOIO IIPaBOBY CUCTEMY, CKAaCYBaTy BCi IMCKPUMIiHALIiIHI 3aKOHM Ta NPUITHATI
BifITOBiHI 3aKOHM, 1[0 3a00POHSIOTH IVICKPUMIHALIIO 10RO >KiHOK; CTBOPUTHU
CyIM Ta iHII lep>KaBHi yCTaHOBM /15 3a0e31e4eHHs e(heKTUBHOTO 3aXVCTY XKIHOK
Bifi AMCKpuMiHallil; Ta 3abe3mednTy MKBigaLilo BCiX aKTiB AUCKPUMIHALII I[OfI0
XKIiHOK 3 60Ky 0ci6, opranisaniit un nignpuemcts [11].

ITekiHncpKa feknapanis ta [Tnatdopma piit, mpuitHATI Ha YeTBepriit Beec-
BiTHINI KOH(]epeHNii 3i cTaHOBUINA >KiHOK CBOTO 4acy e 6isblne MmOCHMININ
IPUXVIBHICTD B0 IPOCYBaHHS ITPaB >KiHOK, 30CepeMBIIN YBary Ha Takux cde-
pax, AK JoOpoOyT, HaBUYaHHA Ta ITOraHe IOBOMKeHHA 3 >kiHkamu. [Tnardopma
[t oxommoe 12 HaiBaXIMBIiMIMX MpobneMHUX cdep, sAKi CbOTOJHI Tak caMo
aKTyasbHi, K i 20 pokiB ToMy: OifiHiCTb; OCBiTa i HaBYAHHS; OXOPOHA 37J0POB’s;
HaCUIbCTBO; 30pOiTHI KOHTIKTY; eKOHOMIKa; Blaja i MpUITHATTS pillleHb; iHCTH-
TYLiJHI MeXaHi3M; IIpaBa JIIOANMHY; 3ac00M MacoBoi iHdopMallii; HaBKOMNIITHE
cepemoBulLe; i miByara. [I1s1 KOOKHOI KPUTUYHO BXXINBOI cepu, [0 BUKIINKAE
3aHEIIOKOEHH, BU3HA4YEH] CTpATeriyHi Liili, a TAKOX AEeTa/NbHUI IEPeliK Bif-
HOBiJHNX 3aXOMiB, AKi MalOTh OyTU BXXUTi ypAAaMy Ta iHIIMMM 3alliKaBIeHUMU
CTOPOHAMM HA HalliOHAaJIbHOMY, P€rioHaJIbHOMY Ta MiKHapofHOMY piBHAX. Ha
ABaILATb TpeTiit crienianbHi cecii [enepanbHOi Acamb6rei B uepBHi 2000 poxy,
IpUCBSAYEHiN orAny BuKoHaHHA Ilekincpkoi mexmapanii Ta Ilnardopmu miit,
ypAAM BOMOBWINCA PO IMOAAbIIL Ail [iIA NPUCKOPeHHA BUMKOHaHHA IImar-
dbopmu fiit i 3abe3meveHHs TOBHOTO BUKOHAHHs 3000B’s13aHb 1LIOfI0 T€HAEPHOL
piBHOCTI, po3BUTKY i Mupy [12].
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Paja €ppony, Ak Haibinplma perioHasbHAa MiKHAapOJZHA OpraHisarif,
TaKOX BiJiirpa€e BaXJIMBY POJIb Y LIbOMY NUTaHHI. 6 6epe3Hs 2024 poky Kowmi-
TeT MiHicTpiB Pagm €Bponm yxsanus HOBy Crpaterito Pagu €sponn 3 ren-
fepHol piBHOCTI Ha 2024-2029 poknu. Crpareris po3paxoBaHa Ha IIiCTh POKiB
i copsmoByBatuMe poboty Pagm €Bpomm Ta i mep>kaB-4aeHiB (BKIIIOYHO
3 YkpaiHo0) Ha focsArHeHH:A OinbInoi reHgepHoi piBHOCTI. CTpareris 3ocepe-
JPKeHa Ha IIeCTY KI0YOBUX LIi/IAX: 3ar106iraHHsa Ta 60poTbba 3 reHAePHUMMU
CTepeOTUIIaMU Ta CEKCU3MOM; 3a100iranHs Ta 60poThba 3 HACUIBCTBOM IIOZO
KIHOK 1 liBYaT Ta ZOMAIIHIM HaCUIbCTBOM; 3a0e3MedeHHsA PiBHOTO JOCTYIY
JKIHOK 10 IPaBOCY//isl; JOCATHEHHS 30aTaHCOBAHOI y4acTi )KiHOK i 4O/IOBiKiB
y OTTUYHOMY, 'POMaJICbKOMY, COIIia/IbHOMY Ta €KOHOMiYHOMY XXUTTi; 3a6e3-
IIeYEeHHA PO3LIMPEHHA IPaB i MOXIMBOCTEN >KiHOK Ta TeHJepHOl PiBHOCTI
B KOHTEKCTi IMIOOANbHUX i reonoMiTHYHMX BUKIMKIB; peainizamis crTparerii
NOCATHEHHA TeHJIePHOI PiBHOCTI Ta MiXKCeKTOpanbHOI iHKM03ii. CIpuAHHA
reHJiepHilt piBHOCTI € mpiopuTteToM y poborti Pagu €Bpomnu, npo 1o cBiguuTh
ITnan piit Pagy €sponu s Ykpainu Ha 2023-2026 poxu «CrTiiiKicTb, BiJHOB-
NeHHA Ta Binbynosa» [13]. Pesynbratom po6oru Pagu €spomnu y cepi npas
JMIONVHU Ta TeHJEePHOI PiBHOCTI CTaja BeaMKa KiJbKiCTh NIPaBOBUX iHCTPY-
MEHTIB Ta KepiBHUX IIONITUK, CIIPAMOBAHMX Ha IIPOCYBaHHA Ta pO3IIVPEHHA
IpaB i MOXK/IMBOCTeN >KiHOK Ta e(eKTUBHE BIPOBAXKEHHs TeHepHOI PiBHO-
CTi B iep>KaBax-4/IeHax Ta 3a ix Mexxamu. Komirter MinicTpis i [lapmamenTcbka
acaMb6yest Pagy €Bpomy yXBaauim Bpa>kalouy KiZTbKiCTb KOHBEHIIiil, peKOMeH-
Jauiil i pe3onmonin, AKi CIPAMOBYIOTH i BIVZIMBAIOTh Ha PO3BUTOK Te€HEPHOI
piBHOCTI B €BpoIIi Ta B yCbOMY CBIiTi.

OpHuM i3 HallBaXX/TMBILINMX MKHAPOSHO-IIPaBOBUX aKTiB y chepi mpoTupil
HacwibCcTBY € KonBenniis Pagy €Bpomny po 3amo6iraHHs HaCU/IbCTBY CTOCOBHO
JKIHOK i JOMaITHbOMY HacU/IbCTBY Ta 60poTbOy 3 nymu apumamu (CramOyb-
cbka KoHBeHLiA 2011 poky) [14]. CTaMOynbCcbKy KOHBEHIIiI0 MOXKHA BBaXKaTH
CBOEPIHNM «30/I0TUM CTAaHAAPTOM» Y c(epi IpaB IIOAVHN Ta €BPOIEIICHKIX
LIHHOCTEN IOA0 MiKBifalil reHIepHO 3YMOB/IEHOTO HACKUJIbCTBA, HACU/IbCTBA
IIOZI0 JKiHOK Ta IOMAlIHbOTO HAacWIbCTBA. BOHa po3rifamae HaCMIbCTBO LIOZO
JKIHOK Ta JOMAIIHE HAaCUIbCTBO (B TOMY YMC/Ii LTOIO YO/IOBIKIiB) K HACTITOK
iCHYIOUMX CYCIIJIbBHMX BifJHOCKH, a TaKOXX BKa3y€ Ha Te, IO >KOHI Tpaguuii,
ycTaneHi 3a6000HY, 3BMYal TOIIO He MOXYTb OyTV BMUIIpaBIAHHAM i Opy-
TaJIbHOTO MOPYLIEHHA IpaB JIIOAVHMU, AKUM € HaCWIbCTBO. KOHBeHLiA € mep-
LIVIM €BPOIENICBKNM IHCTPYMEHTOM, KNI MAa€ Ha MeTi Ha 3aKOHOLAaBYOMY PiBHI
3arobiraTy reH/iepHO 3yMOB/ICHOMY HaCU/IbCTBY, 3aXVIIJATH >KePTB HACU/IbCTBA
Ta KapaTy KpUBJHUKIB. BoHa MOACHIOE, 110 KpaiHu OBMHHI poOuTH A1 3aro-
6iraHHsA Ta 60POTHOV 3 HACUTBCTBOM IIOJ0 XKiHOK Ta JJOMAIIHIM HaCUJIbCTBOM.
Cepep 3axofiB - migBuileHHs 00i3HAHOCTI, 30ip HmaHMX Ta MPaBOBi 3ax0nu
(HanmpmkiIaf, BUSHAHHA NIPUMYCOBOI cTepuisalii abo KailTBa )KiHOYMX cTaTe-
BUX OpraHiB pOpMOI0 HaCH/IbCTBA HaJl >)KiHKaMu ). OCHOBHa yBara npUiIA€ThCs
3a/Iy4eHHIO [ep>KaBHMX OpraHiB IO 3aXOfiB i3 3ano6iranus, repeciiyBaHHs
Ta 3axucty. lle MoXXHa 3poOUTM 3a [OIIOMOrOI TPEHIHTIB, OCBITH, pecypcis,
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IIPAaBOOXOPOHHUX OpTaHiB Ta IPaBOBMX CUCTeM. Yci filep>kaBM, fAKi parndiky-
Bam KoHBeHIilo, MOBMHHI 3acTocoByBaTu ii IIIAXOM «iMIUleMeHTalii». Lle
O3HAYae, 0 BOHM IIOBVHHI IIPUITHATY 3aKOHU, IIOIITUKY Ta 3aXOAM JI/IA 3aCTO-
cyBaHHA KoHBeHII.

IcHye pBa cmocobu MoHiTopuHry immiemeHTanii KonseHuii: npouengypa
OLIHKM ITO KOXKHilI KpaiHi, fKa OYMHAETbCA 3 6a30BOTO 3BiTY i 3aKiHUYETbCA
¢diHampHUMM 3BiTaMM Ta BUCHOBKAaMM HE3aJIeKHOTO €KCIIEPTHOTO OpTraHy
(GREVIO); crenianpHa mponenypa TepMiHOBOIO pPO3CIIi[yBaHH:A, sIKa MOXe
oytu ininitoBana GREVIO, xonu e pocTtoBipHa iHdopMmaris, o Bkasdye Ha
nopyieHHs KonseHuii. JJaHi IOKa3yIoTh, 1[0 B CEPeIHbOMY JKiHKM Ta JiB4yaTa
3 IHBa/IiIHICTIO B 2—5 pasiB yacTillle CTUKAXTHCA 3 HACUIBCTBOM, HIXK 1HII XKiHKM
ta fgiBuata. B €C 34% >xiHOK, sIKi MalOTh IIpo61eMu 3i 3TOPOB’sIM ab0 iHBaIif-
HIiCTb, IPOTATOM XXUTTS 3a3HaBamu (PisMYHOro ab0 CEKCyanbHOTO HACU/IbCTBA
3 60Ky napTHepa. HacunbcTBO MOXKe BKITIOUATH JTOMAIIHE Ta TeHIEPHO 3YMOB-
JIeHe HACUJIbCTBO, IHCTUTYIiiIHE HACUIBCTBO, IIPUMYCOBY CTepMi3allilo, KOH-
Tpaleniio Ta abopTy, a TAaKOX IepecIifyBaHHs, B TOMY YMC/Ii CeKCyalbHi
noMaraHHA. Hespakaoouy Ha Te, IO >KIHKM Ta MiBYaTa 3 iHBAJIINHICTIO Oinblie
PUBUKYIOTb CTAaTy >KEpTBaMM HACUIbCTBA, BOHU OTPUMYIOTb HEJOCTATHbO
inpopmanii mpo HacM/IBCTBO Ta CeKCyanbHY OCBiTYy. Uepes 6pak 06i3HaHOCTI,
JOCTYIHOCTi Ta pO3YMHOTO IIPYCTOCYBaHHA BOHM MAIOTh TPYAHOIIi a60 HaBiTh
He MOXYTb OTpUMATM JOCTYI [0 HiAATPMMKM Ta MpaBOCyAAsd. Yci Lli acleKTu
oxornoe CramOynbcbKa KoHBeHItis. [Tpu po3po6ui niei Konsenuii 6y1o B3sTo
no yBary 6arato npuHumiis 3 Kousennii OOH mpo npasa jropeit 3 iHBaTigHi-
cTio0. IMmmemenTania KonBeH1ii mpsAMo BKa3ye Ha 3axXJMCT IIpaB JIIOfieN 3 iHBa-
nighictio [15]. Bsaemopis 3 KonBeHIji€ro Ta i MOHITOPMHIOBMM OpPTaHOM, HEY-
PANOBI Ooprasisalii, B TOMy 4YMC/Ii OpraHisallil Jrofe 3 iHBaaiIHICTIO Ta >XiHOK
3 IHBaJI/IHICTIO, BiflirpatoTh BaXXK/IMBY PO/Ib y JOTPMMaHHI cTaHapTiB KoHBeH-
1ii, 6epyun y4acTs y ii BIpoBa/)KeHHi Ta MOHITOpUHTY. BOoHU MOXXyTh ITOBifOM-
natu GREVIO npo nopymenHna Ta HeBUKOHaHHA KOHBeHIIII B paMKax Ipolie-
AypY OL[iHKM 260 pO3C/TifyBaHHA B KpaiHi.

Bigrak, ocTaHHIMM pOKaMu MM CTaau CBifKaMy ITOCUJIEHOTO MigOUTTS
MiZJICYMKIB IIPOrPeCy Ha IIAXY [0 BUKOPIHEHHA HACU/IbCTBA IJOMO JKiHOK.
OueBuzHO, WO OY/I0 HOCATHYTO BEINYE3HOTO YCIIiXY, IIOYMHAIOYY 3 IIPOCTOTO
BU3HAYEeHHS HACWIbCTBA AK NOPYLIEHHS IIpaB JIIOAVHY i 3akiHUyl0uu po3po6-
KOIO Ta IIepeBiPKOI0 TEOPill MPUYMH Ta HACTIAKIB HACU/IbCTBA LIOA0 XXiHOK. Yuc-
JIeHH] YpA[Y IPUIHAINA 3aKOHY, 3aIIpOBAaVIIV IOMIITUKY Ta PO3IUIVPUIN MePeXi
COLIia/IbHUX CTY>K0, 1100 Kpallle JOIIoMaraTi >kepTBaM HacuibcTBa. OpraHisa-
11il TPOMaJIAHCHKOTO CYCIIiIbCTBA, 0COOMMBO XXiHOYi opranisanii, MabyThb, Bifi-
rpay HaibiNbIy pojIb Y IPOCYBaHHI 3MiH.

JKinoui opramnisanii mo BCbOMy CBiTy IpaljfoBaay IMOOAVHIIL Ta B KOajli-
1ifX, W06 MPUBEPHYTU yBary Ao NMpoO/1eMM, 3aXUCTUTH >KEePTB Ta BYMAraTu
BigmkonyBaHHs. [IpoTe, He3BakauM Ha OiNIBII HIXK JeCATUPIYHY His/IBHICTD,
TaKO>X OYEeBUIHO, IO >KiHKM He CTa/M 3HAYHO BiJIBHIIIMMMU BiJl HACUIbCTBA,
HDK BOHM Oymum B MuHynomy. HaBmakm, Ak 3asHavae IOHIDEM, curyamis
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€ IMapajioKcanbHOIO: «JIaHAIadT reHIepHO 3yMOB/IEHOTO HACUTbCTBA TPaHCPOP-
MyBaBcA ... [aye] 3amicTh TOrO, 106 BiftOy/IOCA piske CKOPOYEHHS HACU/IbCTBA
IIO/I0 JKIHOK, ... BUKJIMKI CTA/IU CKIaJHIIINMIY, Oip 3MiHaM — IJIMOIINM, peak-
1[id Ha PO3IIMPEHHA IIPaB i MOXK/IMBOCTEN JKIHOK — KPUYYIIOK, 3 METOAM, 1110
BUKOPUCTOBYIOTBCS JISI HiITPUMKM CTaTyC-KBO, — Oi/IbII BUTOHUYEHVMM Ta TTif-
cTynHuMM» [16]. Came B TaKOMY K/TiMaTi OIliHKa e(peKTMBHMX IPAKTHK Ta 3[aT-
HICTb aJjanTyBaTy IEPCIeKTUBHI cTpaTerii 10 MiHMMBMUX 0OCTaBMH € )XUTTEBO
BAOK/IVBYIMU /IS TIOJA/IBINNVX 3YCHU/Ib 3 IPUIIMHEHHSA HaCU/IbCTBA IIO/I0 JKiHOK.
HacunbcTBo mopo XiHOK NMpOABNAETbCA fAK (isMdHA, CeKcyanbHa Ta/
abo ncuxonorivna mkopa. L1i kaTeropii Hacu/IbcTBA He € B3aEMOBMK/TIOYHUMY,
a popMM HACM/IBCTBA CITiJ PO3YMITM LIMPOKO, 0O OXONWTM LNl PsJ, BUAIB
MOBEJiHKY, CIIPAMOBAHMX Ha 3[iJICHEHHA BJIafiy Ta KOHTPOJIIO HaJ >KiHKaMM.
Hexnapanis OOH nmpo BuKopiHeHHs HaCM/IbCTBA MO0 XiHOK KIacudikye Tpu
OCHOBHi pOpMM HAaCUIBCTBA, BUXOJSIYYU 3 TOTO, Jie Bi;[6yBa10Tbc;1 Iii Ta cTo-
CYHKIiB MiX >KepTBOIO Ta KpUBIHMKOM: (1) HACMJIBCTBO B ciM’i; (2) HACU/IBCTBO
B rpoMafi; Ta (3) HaCWIbCTBO, IO 3[iMICHIOETbCSA a00 IOTYpPAETbCA HeprKa-
Bo10 [17]. HacuibcTBO, 1110 3MiMICHIOETHCA B CiM’'I, BKJIIOYA€E JOMAIIHE HACK/Ib-
CTBO, fIKE€ TAKOXX Ha3VMBAIOTh HACW/IBCTBOM 3 OOKy iHTMMHOrO mapTHepa abo
HOJIPY>KHE HACUIbCTBO, 100 MOACHNUTY, 1[0 KPUBJIHMK i )KepPTBa MAIOTb JIOBIO-
CTPOKOBi cTOoCYHKN. HacuibcTBO 3 60Ky iIHTMMHOTO IapTHepa 3a3Budaii BUKO-
PUICTOBYETBCS /IS TO3HAYEHHA OY/b-AKOI IOBEiHKY, sIKa BifOyBaeThcs B iHTHU-
MHMX CTOCYHKaX MDK IapTHepaMy 4y KONIMIIHIMY apTHepaMu (Ofpy>KeHUMI
Y CIiBMENIKaHLSIMM), SIKa MOXKe IpU3BecTy o (isn4HOi, ICUXOIOTiYHOI 4n
CeKCyabHOI KOV TUM, XTO 6epe y4acTb Y iHTUMHMX CTOCYHKax. HacunbcTBo
3 60Ky iHTMMHOTO ITIapTHepa € BY>K4YMM HOHATTAM, HiXK JIOMAaIllHE HACU/IbCTBO,
OCKI/IbKM BKJIIOYA€ B ceOe MOHATTSA HaCUIbCTBO BUK/IIOYHO MK ITapTHepaMI,
KOJIM JIOMAIIIHE HACU/IbCTBO PO3LINMPIOE KOMO Cy0 €KTiB i TYT mepenbadeHi Bci
YJIEHU pOAVHM, 200 HaBiTh 0coOU fKi He IepeOyBalOTh y KPOBHO-CIIOPiJHEHNX
BiJHOCMHAX INIPOTE MPOXUBAIN YM NPOXUBAIOTh Pa3oM, Y TOMY YUCIIi 1 LOMI0
Takux oci6. Komm B Hacu/IbCTBI iIHTMMHOTO apTHEPA MOCTPAXKAATIO0 0CO0010
€ 3a3ByYall iHIWIT iHTVMHNIT DTapTHep (HaidacTime XiHKa), TO B JOMAITHbOMY
HAaCWIbCTBI Lie MOXKe OyTV OyAb SAKWIT WieH POAVHM, Y TOMY YMCII 1 fiTh, sKi
CTAIOTh CBiIKaMM HACWIbHUIIBKUX [iifl. 3TBa/JTyBaHHS B IUIIOOI Ta CeKCy-
a/IbHE HACMJIBCTBO HaJl IiTbMM TaKOXX € BUJAMM HaCWIbCTBA LIOJO JKiHOK, 1110
BifbyBaTbcs B ciM’i [17]. HacunbcTBO Ha piBHI rpoMajiy BK/IIOYAE 3IBAITY-
BaHHS Ta CeKCyaJlbHe HaCUIbCTBO, CEKCYa/IbHi JIOMaraHHs Ha po6odoMy Micii
Ta B HaBYa/IbHUX 3aK/aJaX, a TAKOXK eKCIUIyaTallilo )KiHOK Ta JiB4YaT yepe3 TOp-
TiB/IIO JIOABMMU Ta IpocTUTYLi0. HacuabcTBO 3 60Ky fepKaBu BKIIIOYA€E 3IBATI-
TYBaHHA IijJ 4ac BiitHM ab60 3 OOKy NPaBOOXOPOHHMX OPTaHiB, CU/I Oe3meKku
4y 30POVIHYX CUJT SIK Mifl Yac 30pOiTHOr0 KOH(IIIKTY, Tak i B MMpHMIT Yac, abo
3 60Ky MMPOTBOPYOTO IIepCOHANTY B HEKOH(IIKTHNX CUTYAIlifX, a TAKOX XKOp-
CTOKe TIOBOPKEHHS 3 JKiHKaMU, sIKi IepeOyBaloTh Iifi Jep>KaBHUM KOHTPOJIEM.
Hapgasadi mocnyr Ta agBoKaTy, AKi IPALIOITh 3 IOCTPAXJANMMU Bifl HACKUIIb-
CTBa LIOZIO >KiHOK, YaCTO CTUKAIOTHCSA 3 TaKMMM (pOpMaMy HaCUIbCTBA, SKi Iie
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He BM3HaHi IIPaBOOXOPOHHMMM OpraHaMy Ta IPaBOBUMM CHCTEMaMU, TAKUMU
sIK TIepectifyBaHHsa a00 BUKOPMCTAaHHS HOBUX TEXHOJIOTIN, [HTepHeTYy Ta enex-
TPOHHOI ITOLITY Ji/Is1 BYNHEHHs Kibep HaCU/IbCTBA IIPOTH XKiHOK [18].

[eH/IepHO 3yMOBJIEHE HACU/IBCTBO HE € CMHOHIMOM HACHIbCTBA IPOTH
JKiHOK, ajieé 4acTO BUKOPUCTOBYETbCA AK CHHOHIM, OCKUIBKM caMe >XiHKU
€ OCHOBHOIO MillIEHHIO T€HIEPHO 3YMOBJIEHOTO HacCU/IbCTBA. Yepes reHpepHy
AVICKpPUMiHaIlilo, sIKa CTaBUTb >KIHOK y BpasjyBe Ta Oe3llpaBHe CTAHOBMUILE,
JKIHKM-)KEePTBU «3a3HAIOTH Oi/MBII TSHKKMX HACTIAKIB HOPIBHSAHO 3 TUM, IO
3a3HAIOTH YOIOBiKIM» [19].

HacunbcTBO mOZO >KiHOK «4acTO cATae KOPiHHAM y NepefKoHQIiKTHI
YMOBI, ajie BOHO 3POCTAE i 4aCTO CTA€ 3arajlbHONPUITHATOIO IIPAKTHUKOIO ITif} 9ac
KOH(IIKTY Ta Ha MOCTKOH(IIKTHOMY €Talli. ... 3 IePEXOAOM Bifl KOH(QIKTY /10
MMPY BiOyBa€eThCA Mepexif [TeHAepHOro HaCUIbCTBA] 3 My6IiuHOl y IpMBaTHY
cdepy yepes 3pocTaHHs JOMALIHBOIO HacuIbcTBa» [20]. HemonaBHi KoHIiKTH
IIPOJEMOHCTPYBaIN Iie ABMILE. 3IBa/JITYBAHHA Ta CEKCya/IbHE HACU/IbCTBO BUKO-
PUCTOBYBaINCA SIK CBiZloOMa TaKTMKa BeJleHHsI BillHM, a >)KiHKM, SIKi Oy 3My1IeHi
IIOKMHYTY CBOI JOMiBKU, AK 61KeHI]i a60 >KMBYTD y Tabopax I IepeMillleHIX
ocib, € 0co6/MBO Bpas3MMBUMM /IO HACU/IbCTBA W00 XKiHOK. Ha >xanb, y mesxkmx
BUIIAJIKaX MUPOTBOPYi orepalii 6yy IpuYeTHi 10 CeKCyanbHOI eKCIUTyaTallii.
[TocTkoHGMiKTHA HECTAbIMBbHICT IPU3BOAUTS [10 30iMbIIIEHHS KiTbKOCTI XiHOK,
AK1 €KCIIyaTYIOThCA Yepes3 MPOCTUTYILII0, a TAKOX [JO 3POCTAHHSA TOPTiBJIi XKiH-
Kamu Ta jiBuatamu. [licnis popmanbHOro 3aBepieHHs 00MOBUX Aiil crocTepi-
ra€TbCA TEHJEHIis 3pOCTaHHA PiBHA JOMALIHbOIO HACUIBCTBA, 1110 3yMOBJIEHO
IIEpEHECEHHAM arpecUBHUX MOJeIell MOBELiHKM 3 BilICbKOBOI 10 NPUBATHOI
cdepu, 30KpeMa — B MeXXax CiMeTHUX CTOCYHKIB.

Y 2002 poni ®ong OOH g possutky B iHTepecax xiHok (JOHIOEM)
IpOBIB Cepilo perioHajJbHUX [OCTIPKEHb 3 METOK BUBYEHHs MacIITabiB
1 XapakTepy HacWIbCTBA OO JKIHOK Ta KarTajiori3yBaB 3YCUJIA, CIIPSIMO-
BaHi Ha 60poThOy 3 Iiero mpobnemMoro. Pe3ynbraTé cKaHyBaHHA BUCBiT/IeHi
y 3BiTi «Hi xBununm Ginbire: [IpunuHeHHsA HacuIbCTBA Haf XiHKamu» (2003),
B AKOMY PO3I/IAZAIOTHCA 3aTajIbHi e/IeMEHTY IIEPCIIEKTUBHUX CTPATErii 3 yChbOro
cBity [16]. Y 2005 poui Biggin OOH 3 nuTaHb NoMiNiIeHHsA CTAHOBUINA >KiHOK
crinbHO 3 YrpapninHAM OOH 3 HapKOTHKIB Ta 3JI0YMHHOCTI CK/IMKA/IN Hapagy
TPyIM eKCIEePTiB I/Is BUSHAYeHHS PaKTOPiB, AKi poO/IATh KOHKPETHY iHil[iaTuBy
HaJIeXKHOI0 IIPAKTUKOIO, a TAKOXX JI/1 BU3HAYEeHHA 3aKOHOJABCTBA, IIJIaHiB, IO7i-
TUKM Ta {HIIMX MiAXOAiB, sAKi Oynmn epeKTMBHUMM Y 60pOTHOi 3 HACUIBCTBOM
oo xiHok [21]. Y migcymxoBomy 3BiTi Hapaay 3adikcoBaHO fiesKi mpobneMu
y crnpo6i BM3HAUMTH 3arajbHi €IeMEHT) Ha/JIeKHUX MPAKTUK Ta BUKIIA/ICHO
IPUHIAIIN, 1O JIEXKaTh B OCHOBi 3aKOHOABCTBA 1[O/I0 HaJJaHHA ITOC/TYT Ta IIPO-
dbinaktukn [22].

[pyHTy04MCh Ha KOHLeMNLii piBHOCTI, 3akpirvenint y Craryti Opranisarii
O6’emnanux Hamiit, Biggin 3 nuranp nosinmedHs cradoBuina >xiHok (DAW)
Ipaljioe HaJ| 3abe3IedYeHHsIM I'eHJepHOI piBHOCTI Ta PO3ILIMPEHHAM IPaB i MOX-
NIMBOCTE XiHOK K piBHOIIpaBHUX ITIAPTHEPIB i 6eHediniapiB cTanmoro po3BUTKY,



32 AJIBMAHAX MDKHAPOJHOTI' O ITIPABA « Bumyck 33

IIpaB MIOVHY, MUPY i 6e3nexnu. PazoMm i3 ypsmamu, iHIIMMM yCTaHOBaMU CUCTEMMU
Opranizauii O6’eqHannx Haiit Ta rpoMaissHCbKUM CYCITIIBCTBOM, BK/TIOYAI04M
HeypsfoBi opranisanii, DAW 3aiiMaeTbcsi IPOCYBaHHAM I7I00QIBHOTO MOPARKY
JICHHOTO 3 IMMTaHb I'eHJepHOI PIBHOCTI Ta IpaB XiHOK, a TAKOX HaJ| TUM, 1100
TOJIOCH KiHOK Oynu 1mouyTi, a ixHi npioputetu Ta mpobnemMu O6yIy MOBHICTIO
interpoBaHi B yci cdepn MixHapomHoi momituku. OCHOBHI 000B’sI3KM: CIIpU-
SAHHS (QOPMY/TIOBAHHIO IOJITHKY, ITIOOQIPHUX CTaHAAPTIB i HOPM LIOAO TeH-
JlepHOI piBHOCTI Ta pO3LIMPEHHA IIPaB i MOXK/IMBOCTEN XiHOK Ha II00aIbHOMY
PiBHi, B TOMY 4MCJIi IIJIAXOM IIPOBEIEHHA aHa/li3y Ta JOC/IKEHD; IPOCYBAHH,
MiJTPMMKA Ta MOHITOPMHT iMIJIEMEHTALIil Mi>KHApOJGHUX YIOfi 3 IIUTAaHb FeHJIep-
HOI PiBHOCTI Ta pO3IIMPEHHA IIPaB i MOXX/IMBOCTEN JKiHOK, BK/Io4an4n [lekin-
CbKY ITaTdOpMYy Aiif, Ha MDKHAPOZHOMY Ta HalliOHAIbBHOMY PiBHSAX; MIATPUMKA
peanisanii KonBeHuii mpo nikBiganito Bcix ¢popm AncKpyuMiHAaIl 00 >KiHOK
Ta QPaKy/IbTaTMBHOIO IIPOTOKOJTY /10 Hel; CIPMAHHA BIPOBA/)KEHHIO T€H/IEPHUX
mifxopiB y BCix cekTopax, sAK B pamkax cuctemn OOH, Tak i mosa nero [23].
[TocuneHny momomory HafialoTh TAaKOX Ji iHIN oprasisauii, 3okpema, Women’s
Initiatives for Gender Justice (WIGJ) - mixkxHapopHa mpaBo3axucHa opraHisa-
11id, IKa BUCTYIIA€ 3a T€HJIEPHY CIIPABEIMBICTD Ta BiJJIIOBiJa/IbHICTh 32 CEKCY-
asbHi Ta reHyilepHO 3yMoBjeHi 3nounan (SGBS) uepes pob6ory MixHapogHOTro
KPUMIiHa/JIbHOTO Cy[ly Ta HallioHa/nbHi MexaHismMu. European Women Lawyers
Association (EWLA) - mixHapogHa HenmpmbyTKoBa Ta HeypsjoBa OpraHisa-
1id, 3apeecTpoBaHa y benbrii. YnencTBo B Acouianii Bigkpure fAK AnA OKpe-
MIUX >KiHOK-IOPUCTOK, TaK i ajis mpodeciitHux 06’efHanb. Acomialis 06’ egHye
€BPOIIEVICHKUX KIHOK-IOPUCTOK Ta IXHiii JOCBiJ, Y MOHITOPMHIY 3aKOHOZABCTBA
Ta MOJMITYKYM 3 TOYKM 30py QYHAAMEHTA/JbHUX IIpaB, BKIIOYAIOUYV T'€HIEPHY
piBHicTb [24]. European Implementation Network — opranisanis, sxa nmpaioe
3 MeToI0 3a0e3IeuyeHHs IOBHOTO Ta CBOEYACHOTO BUKOHAHHA pillleHb €BpoIieli-
CBKOTO CyZy 3 IpaB mopnHu. 3okpeMa, EIN 3abe3nedye: HagaHHA eKCIIepTHOI
HiATPUMKM Y Ha/IATOPKEHHI KOHTAKTiB 3 YyCTAHOBAMM, SIKi KOHTPO/IIOIOTDH BUKO-
HaHHA CIIpaB Ta TOTYIOThb IOJAHHA Ha BUKOHaHHA pimeHb ECIUI; cnpuanHa
0OMiHy KpalyMM IpPaKTMKaM} Ha HAl[iOHa/IbHOMY PiBHi 3 METOI0 CIIPVSAHHSA
BUKOHAHHIO pineHb Cyny; CIIpUAHHA MOV PEHHIO iHpopMaii Ipo BUKOHAHHSA
pimenp €CIUI [24]. The women’s human rights training institute — e ysi-
KaJ/IbHa iHilliaTBa, 3acHoBaHa y 2004 polli K mepiia y CBOEMY BUJi IIpOrpama,
1[0 MajIa Ha MeTi HOOYZOBY CIIPOMOYXHOCTI MOTIOAVX I0OPUCTOK/TiB 3 I]eHTpasp-
Hoi Ta CxigHol €Bponu i HoBuUX He3anexxHux jepxas (CEE/ NIS) y cynoBux
CIIpaBax, IOB’sI3aHMX 3 IpaBaMM >KiHOK, BK/IIOYAIOYV: HACUIBCTBO CTOCOBHO
XKIHOK; CeKCyajbHe Ta PelpOAYKTUBHE 3[0POB’S XKiHOK i IIpaBa; TpyAoBa Avic-
KpuMiHanis. Madre - e MibkHapopHa )XiHOYa IpaBO3axyCHA OpraHi3alis, sKa
IIpalllO€ B IAPTHEPCTBI 3 TPOMA/ICBKMMM KIHOYMMM OpraHi3alisgMu 110 BCbOMY
CBiTY [i/1A BUPpillIeHHA NNUTaHb €KOHOMIYHOI Ta €KOJOIi4HOI CIpaBeIMBOCTi,
3I0POB’s >)KiHOK i FeHIePHMX IIUTaHb, @ TAKOX po36ynoBu Mupy [24].

IITo >k cToCy€eThcA MepefoBOro JOCBily B €BpoI, y paMKax CBO€I KaMIa-
Hii mpoTu foMamHboro HacunbcTBa 2005-2007 pokiB Paga €Bponn focniguaa
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IIpOTpec, ZOCATHYTHI iepKaBamu-wieHaMmu [25]. biopo Arenrtcrsa CIIIA 3 mix-
HapopHoro po3BuTky (USAID) y cnpaBax €Bponu Ta €Bpasii mepiognyHo npo-
BOJUTD JOCTI/PKEHHA PiSHUX acCIE€KTiB JOMAUIHbOIO HACU/IbCTBA 3 METOIO IIifi-
BUIIIEHHS OIepaTMBHOCTI pearyBaHHs mporpam USAID, o6miny iHpopmaniero
npo eQeKTMBHI NMPAKTUKM Ta OTPUMAaHHS PeKOMEHJALill Bif ekcreprTiB [yis
noganbiioi po6orn [26]. OcraHHi 3BiTH 6ym/1 IPUCBAYEH] KpalllM IPaKTUKaM
y po3pobui mporpam 3 3anobiraHHs TOPTiBiIi JIOABMM, 3aXUCTY Ta JLOIIOMOTY
HOCTPaXKAA/IMM Bij TOPTiBIi TIOBMM, @ TAKOXK METOZIaM 00’ €{HAaHHS IIOCIIYT /1A
HNOCTPaXK/Ia/INX BiJ] JOMalTHbOTO HACW/IBCTBA Ta TOPTiBIi mropbmu [27]; [28].

Tpaguuifizi nornAaM Ha HACUIBCTBO IIOAIO JKiHOK SIK Ha IPMBATHY IIpO-
O71eMy O3HaJaI, IO 3aKOH He 3aXMINaB >KiHOK Ha/JIeXHUM 4uHOM. Tomy 6yo
po3po0bieHO creljiaibHe 3aKOHOZABCTBO, OCOOMMBO /IS 3aXVCTy JKIHOK Bif
HaCWIbCTBA B ciM’T 260 3 60Ky CIIiBMeNTKaHIIA Yy KOJIMIIHBOTO ITapTHepa. 3aKo-
HOJIaBCTBO BAPIIOETHCA BIJIIOBIZHO 4O Pi3HOI CYyIOBOI iCTOPII B KOXKHII fieprKaBi
Ta poJIi NOilLii, IPOKypaTypy Ta UMBIAbHUX CYAiB. Ile 3aKkoHOJaBCTBO Ta 110ro
iMIIeMeHTaLig 3a3BUYail (3a HeAKMMM BUHATKAMU IOAO IOPYLIEHb HaKasiB)
BiIOKpeMJIeHI BiJj 3aKOHO[ABCTBA, CIIPSAMOBAHOIO Ha KPMMiHa/JIbHE II€PeCli-
AnyBaHHA. BoHO crifye ifel HeramHoro 3axmucTy BiJj IOJA/AbIIOTO HACUIbCTBA
HIIXOM 3abesnedeHHs (isMYHOI AMCTAHLIl MDK >KepTBOIO Ta KPWMBJHVUKOM,
a iHOZi BMMarar4y Bifi KpMBJHMKA YTPUMATICA BiJ i, AKi BUK/IMKAIOTh CTpax
i cTpaxgaHHA. 3aX04y MPaBOBOTO 3aXUCTY IJIA JKEPTB 3IBalITyBaHHA € MEHII
po3BUHEHMMU. MoxKe mpoiiTy 6araTo 4acy, Iepur HiK 3/704MHIS Oyze opu-
ANYHO ifeHTN(}iKOBaHO HA IiACTaBi OOBMHYBAJIbHOTO BUPOKY, a0 MOXXYTb
icHyBaru iHIIi 3arpo3m [IA >KepTBMU, HANPUKIAJ, 3 60Ky ciM’i abo KpuMiHab-
HUX CIIiIBYYaCHMKIB. 3aXO[V 3aXUCTY XEePTB, SKi IIOAAI0Tb CKapry Mic/is 3TBANTY-
BaHHA a00 Hamany, (3a JesKVMM BUHATKaMY) 3[e0i/IbIIOro BiCy THi.

Hesaxi gepkaBu, Hanpukiaaz, Asctpid, llBenapia, Himeuunna, JlixTen-
wreitH, JllokceMOypr, Icnanis, [Tonbiga, po3pobumm 3aKOHOABCTBO, SIKe, OKPIM
MOXX/IMBOCTI apelITy, JO3BOJIAE MOl BXXMBATU MO3UTUBHUX 3aX0/iB Ha MicIji
iHIIVJIEHTy JOMAIIHbOTO HACU/IBCTBA, {00 BUTHATY KPUBJHUKA 3 ;oMy. BuMorn
TI0 MOJTiLii IIOfTO Aiil BiAPi3HAIOTHCA B Pi3HUX KpaiHax. 3/1e0iMbIIOro BUCeTeHH
€ IPeBEeHTUBHVM 3aXO[JOM, L0 HO3BOJISIE MOl 3a00pOHUTH NPaBOHIOPYLI-
HYIKY CIIiJIbHE KMTJIO Ta J10r0 6e3I0cepefHE OTOYEHH i 3a00pOHNUTH JIOMY TYIU
IIOBEPTATUCS — HaBiTh AKINO BiH € BTACHMKOM OYAVHKY ab0 KBapTupu. Takuii
MIPUIINC MOXe 6yTM BUHECEHUI, AKIIO € IMOBIpHICTb TOTO, 1J0 HAIlaJ| Ha XXUTTH,
3mopoB’s abo cBobony € HeMuHY4YMM. Moxke OyTy BuMora, mob cyy abo micle-
BIII OpTaH By PO3IJIAHYB Liell MPUINC IPOTATOM KiNbKoX fiHiB. TepMiH pii
Oprepy € pisHMUM, SIK TPaBUIo, B Me>Xax 10-14 HiB, a iHOAi MOXKe Oy TV THYYKUM
(BCTQHOBJTIOETHCS B KOXKHOMY KOHKPETHOMY BUIIAJIKy) [28].

3aKOHOZABCTBO PO LMBi/IbHI 3aXMCHI IPUIINCK PO3BUBAETHCA B JieprKa-
BaX-4IeHax, Hanpukiap, y lsenuapii, Benukin bpuranii, IliBaiunin Ipranmii,
Himewyunni, ABctpii, CroBanpkiint Pecriy6mnini, @panuii, /Tlrokcem6ypsi, benbrii.
B ocHOBHOMY iCHYIOTD [IBa TUIIM HaKa3iB: HAKa3y IIPO 3aMIHATTS, AKi PETYIIOIThH
3aifHATTA CiM €10 KUT/IA, TAa HAKAa3! IIPO HEJOMYIIEeHHA JOMaraHb /I 3aXUCTy
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Bif ycix ¢popM HacM/IbCTBA Ta )KOPCTOKOTO MOBOKEHHA. 3aKOHO/IaB4i BYMOTH
Ta HACJIi/IKM BiIpi3HAIOTHCS B KpalHax-wieHax €C. 3a00pOHHI IPUIINCY MOXKY Th
BUABATUCA CyfgaMy (IepeBaXHO LUBIIBHMMU CylaMM) 3a 3aABOI0 i MOXYTb
3a60pOHATM 0CcOOi BCTymaTy B KOHTAaKT abo HabmmKaTucA [0 iHIIOI ocobu
Ta/abo 6yab-sKOl BiAIOBIHOI AUTMHY; YACTO, X04a i He 3aBXK/IM, BOHUM TaKOX
3a00pOHSIOTh KOHTAKTV B MeXXaX BM3HadeHUx tepuropiit. B Ipmannii Oxpyx-
HUJI CyJ Ma€ ITOBHOB)XEHHS BUIaBaTV TaKi Hakasy (Hakas3y Ipo Oe3IeKy 5K
¢dbopMa Hakasy IIpo HEJOINYIIeHH: IOMaraHb) Ha TEPMiH JJ0 IT ATH POKiB. [lokasu
I[OHAVIMEHIIIe [ TUMYAacOBUX 3a00pPOH 3a3BMYail CTOCYIOTbCA OanaHCy imMo-
BipHOCTEJI TOTO, 110 HACUIbCTBO MaJIo Miclle, i, TAKMM YMHOM, BMMAara€ HIK-
YOTO piBHA [NOKa3iB, HLK y CMCTeMi KpMMiHATbHOIO IIPaBOCYALA.

CynoBuii Haka3 PO 3aMHATTSA XKUT/IA PETY/II0E€ IPaBOBIJHOCKHY MiX CTO-
pOHaMM y iXHbOMY CIIiTbBHOMY Ipo)kyuBaHHI. Hakas mpo 3aitHATTS Moxe Oyt
BUJIAaHWIT y pisHUX QopMax, HaIpUKIaj, 3a0e3ledeHHA NIpaBa 3asBHNUKA 3aJIN-
marycs B OyuHKY a0 0OMe)XxeHHs IIpaBa BiAmoBifaya 3aiMaty Ta/abo mosep-
TatucA B O6yayuHOK. BuMora yacTo mojsArae B ToMy, 06 TOBECTH, LIO CITiIbHE
IIPO>KVBAHH € HECTEPIIHVIM Yepe3 Ti/IeCHe 4 IICUXiYHe HaCWIbCTBO a00 3arposy
TAaKOTO HaCWJIbCTBA L[OJ0 MOAPYOKS; 1ie 4acTo, ajle He 3aBXXY, IOINPIOEThCA
Ha 3aXUCT Oy/b-sAKOI O/M3bKOI 0cOOM, sIKa PO3AINSE CIiIbHE JOMOTOCIOAAP-
cTBO. Y ®OpaHIil cyJ] y CiMEHNX CIIpaBaxX MOXK€ BXXUTHI 6y;[b—m<1/1x HafI3BUYali-
HUX 3aXOfiB, sIKi BiH BBa)ka€ HEOOXiJTHMM, AKIIO «OfIVH 3 TIOPYXOKS CEPIIO3HO
HEXTY€E CBOIMM 000B’sI3KaMyl TaKUM YMHOM, L0 Iie 3arPOXKye iHTepecaM CiM i».
[HOA1 UMBINBHMIL CY, MOXKE JO3BOINUTH IOAPYOKIO XXUTHU OKPEMO JIMIIE B KOH-
TEKCTi IUTI060po3TyYHOTO Mpoljecy (Hanpukiag, Peciy6mika Crnosenis, Kinp).
B Ipnmanpii pagy 0XopoHU 30pOB’sl TAKOXK YIIOBHOBaXKEHI 3BepTaTIUCA 32 060Ma
TUIIAMM PO3IOPAIPKEHb, KoM ocoba Morna 6 3BepHYTUCS CaMOCTIIHO, aje
yepe3 cTpax abo TpaBMY He X04e LIbOro poOuTy. 3rofa ocobu He € 060B’s3KO-
BOIO, X04a KOHCY/IbTAIlif 3 Helo € 000B’A3K0BOM. JlesKi mep)xaBy-4IeH! Ipef-
CTaBWIM IIPOEKT 3aKOHY IIPO HaKasM IOM0 LMBIIBHOTO 3aXMCTYy HAa MOMEHT
BifinpaB/ieHHs aHKeTH (Hanpukiaf, Xopsaris, bonrapis). B itaniicbkomy 3ako-
HOIIPOEKTi >KiHKa TaKO)X Mae IpaBO BUMAaraTy, o6 mojinia 3aapemrysana il
IapTHepa, AKIIO BOHA iHillil0€ KpMMiHa/lIbHe IPOBAJPKEHHA Y BUIIAJKY LMBi/Ib-
HOT'O IIPOLeCy — MOXKe IIPOCKUTH IIPO 3aN00DKHI Ta 00MeXXyBasIbHi 3aX0ay JIs
4osIoBika a00 IapTHepa, IO 3a00pOHsSE JIOMY BiIBimyBaTu K OYAVIHOK /1A
CIIIZTBHOTO MPOXXMBAHHS, TaK i Oy/b-sAKe iHIIe MicIle, y IKOMY >XiHKa perysipHO
Moxxe iepeOyBaTu [28].

JJoCmimKeHHA OO 3aXMCHUX OPJEPiB MMOKA3yIOTh, 1O B OaraTbox Kpai-
Hax IX HacIpaBJi BaXKKO oTpuMaru. Y Benukiit bpuranii, Hanpukiaaz, BapTicTh
OTPUMAaHHA 3aXMCHOTO IIPUINCY € HEITOMIPHO BMCOKOI, a IIPaBOBa JIOIIOMOra
371€01/1bIIIOTO HEJJOCTYIIHA JJIA KiHOK, fAKi mpamroroTh. IlIBefcbKa onjiHKa BKa-
3y€ Ha Te, 1110 JIXILE IOJIOBMHA 3aAB JKiHOK, fAKi IIyKa/lM 3aXUCTY Bifi arpecus-
HOTO 4Y0JIOBiKa, Oy/u 3a0BOJIeHi; B ABCTpil Oy/10 MoKasaHo, 10 piBeHb yCIIill-
HOCTI BMIIMIT, KOM XXEPTBY OTPUMYIOTh HiITPUMKY Bifi aIBOKALITHUX CITY>XO0
abo apgBokara. OIiHOYHe [OCTIIKeHH:, IIpOBefiecHe Ha HalliOHaJIbHOMY piBHi
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B HimewunHni, mokasano, mo 6araro crpas Ipo BUAAdy 3aXMCHOTO IPUINCY
3aKpMBAIOTHCA Y 3B A3KY 3 MYPOBOIO YTOJ0I0 00 BiIK/IMKaHHAM 3asBY XXEPTBI,
i muIIe He3HaYHA YaCTMHA — 3a pimleHHAM cyfy. Ha nmpoTtusary npomy, aHamis
CIpaB B OJHiil i3 3eMenb HiMeuunHu 3 pO3BMHEHOI CTPYKTYPOIO MIXKBiZIOMYO]1
CiBIIparii mmokasas, IO JIMIIe Jy>Ke HeBeJIMKa Ki/IbKiCTh CrpaB Oy/ia 3aKpuUTa,
a ONBIIICTD 3 HUX AIMIIIA KO CYAy. 3asBM IPO 3aCTOCYBaHHA IPUCKOPEHOI
CY[OBOI IIPOLIEAYPM TMMYACOBOI 3a00pOHM Takok Oymy Habarato ycmimrHi-
VMM, HDK Y CepeflHbOMY 10 KpaiHi, i Ha IpUITHATTA pillleHHA CyAy 3Hafoou-
nocs ABa gHi. TakuM YMHOM, TOTOYHI ZOCTiKeHHA CBiYaTh PO Te, 1[0 XKiHKM,
AKi He KOPUCTYIOThCS HiITPUMKOIO aJBOKALIIIHUX ITOCTYT a00 a/jBOKATa, MalOTh
MeHIIle MOX/IMBOCTell (paKTWIHO CKOPUCTATHCA CBOIM 3aKOHHUM IIPaBOM Ha
3axucT. CTBOpeHi MDKBiIOMYi CTPYKTypM CIiBIIpalli MOXYTb 3allpOIIOHYBaTH
HiITPUMKY HOTEpIi/INM i BOFHOYAC 3POOUTHI CY[JOBY CUCTEMY 3HaUHO ePeKTIB-
Himomw [29]. 3okpema, mepexxa «Kinku nporn HacunbcTBa B €Bponi» (WAVE),
3anovaTkoBaHa 1995 poky Ha Kondepenuii xxinok OOH vy Ilekini, po3po6una
CTaHIAPTY IS NMPUTYIKIB Ta iHIMX CIyXO0, AKi € LiHHUM OpPIEHTUPOM JIA
BCTAHOBJICHHS HaljiOHA/JIbHMX CTAHJAPTiB HalaHHA NOCHYT. sKepTBM goMall-
HbOTO HACWIbCTBA i Ti, XTO 3a3HaB CEKCya/IbHOTO Hamajy abo 3IBaJITyBaHHA,
MAaIOTh Pi3Hi MOTpeby B eKCTpeHiil JomoMosi, i Moxke OyTi eeKTMBHUM Hajja-
BaTU IX OKPEMO.

Y €Bpomni crnocrepiraerbcsi TpMBOXKHA HECTada KPU3OBMX LIEHTPIB 1A
JKepTB 3IBaJITYBaHb abo0 iHmMX BifmoBigHux mocnyr. lle Bixmosinae Han3Bu-
YallHO HM3bKOMY PIiBHIO KPMMIHA/IbHOIO II€peCclijyBaHHA Ta 3acyIKeHH:,
Xo4a 1 OibIIOCTI 3IBaNTyBaHb, PO SIKi MOBiIOM/IAETHCA B NOJIIIIO, BUHY-
BaTelp Bigomuit. [TifTprMka 3 60Ky )KiHOUMX aZBOKALIIHUX CITYXKO MiBUIITYE
AK piB€Hb CY[IOBOTO IepeC/ilyBaHHA, TaK i piBeHb 3acyKeHHA. Konmu 3akoH He
3aCTOCOBYETHCA Y MepeBaXKHill OiIbIIOCTi BUMAZIKIB, IOPYIIYETHCA CaM IPYH-
LIVITI BEPXOBEHCTBA IIPaBa i 3aIepevyroThCA NpaBa JIOVHN, Ha 3aXMCT AKUX BiH
noknukanuil. Ll curyanis norpe6ye repminoBoro BupinteHHs. Oco6u, sKi Bun-
HSAIOTH IOMAIIIHE Ta CeKCya/bHe HaCWIbCTBO, TOBMHHI Oy T NIPUTATHYTI KO Bif-
MOBiga/IbHOCTI Ta 1O HMX MaIlOTh 6yTM 3aCTOCOBAaHI YiTKi Ta OGHO3HAYHi CAaHKIIil.
JIikyBaHHA KpUBJHMKA He ITIOBMHHO 3aMiHIOBATy CYOBE IlepeCcili[yBaHHs, aje
MO)ke OYTHU a/IbTepPHATHMBOIO ITIOKapAaHHIO, HAIIPUKJIAJl, KOJIY piBeHb HACU/IbCTBA,
AKUIT MOXKHA JIOBECTY, He BYIMAara€e TIOPEMHOTO yB sI3HeHHs, a (piHAHCOBi CTAT-
HeHH: a60 mTpadu MoKapaTh )KePTBY HABITh Oi/Ibllle, HXK KPUBIHMKA. Y4IacTh
y IIpM3HAYEHI Cy[JOM IIPOTpaMi I/I KPUBAHUKIB MOXKe CIIYI'YBaTy 3aXUCTY XKep-
TBU. HeoOXigHO mokmacTy BcixX 3ycwib, o6 3abe3nednTy y4acTb YOJIOBIKiB
y TaKMX Iporpamax.

BucnoBku. [eHnepHa 6e31eka € KII0YOBUM €/IEMEHTOM CY4acHOI CUCTeMM
3aXJCTY IIPaB >KiHOK i HeBil €MHOI0 YMOBOIO ITIOOYOBY CIIPABEINBOTO, PiBHO-
IIPpaBHOTO CycHinbcTBa. [IpoBenennit aHami3 3acBiiyye, 110 HACU/IBCTBO LJOMIO
JKIHOK 3aJIMIIAETHCS ITI06IPHOI0 IP00/IeMOIo, siKa OTpedye CUCTEMHOTO Mif-
XOJIY, 3/1aTOfIKEHOI pOOOTY iep>)KaBHIUX IHCTUTYLIIN, MDKHAPOHIX OpraHisaniii,
IPOMAZITHCBKOTO CYCIIIIbCTBA Ta 3aco6iB MacoBoi iHpopmaril. MixxHapopHi
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npaBoBi iHcTpyMeHTH, 30KpeMa Konsenuisa CEDAW, pesomronii Pagu besnekn
OOH, a Takox perioHa/nbHi iHIIIaTVBYU CTBOPIOIOTH OCHOBY ISl BUPOOIEHHS
eQeKTMBHUX MeXaHi3MiB 3amoOiraHHA Ta NPOTHUJII TeHJEPHO 3yMOBJIEHOMY
HacuIbCTBY. IIpoTe nmume popmanbHe MPUITHATTSA TaKUX JOKYMEHTIB € Hemo-
CTaTHIM — BOXX/IMBOIO € IXHA peajibHa iMIJIEMEHTAlliA Ha Hal[iOHAJIbHOMY piBHI,
BKJIIOYHO 3 PO3BUTKOM IIPAaBO3aXMCHOI iHPpacTpyKTypu, IpaBoBOI OCBITH, Mif-
TPVMKM XKEePTB Ta IiBUILIEHHAM 06i3HaHOCTI rpoMazicbKocTi. OcobnuBYy yBary
BapToO NpUAIIATH TpaHchopMalil colialbHUX HOPM i HOONIAHHIO TeHePHIUX
crepeoTnis. [eHpepHa 6e3neka He 0OMEXYETbCA MNIIe BiICyTHICTIO Bi3MYHMX
3arpo3, BOHA TaKOXX OXOIUIIOE FAPaHTil pPiBHOTO JOCTYITy XKiHOK /IO OCBiTH, 0XO-
POHM 3[0pOB’s, IOJTUYHOTO IPEJCTaBHUIITBA Ta eKOHOMiuHOI y4acTi. JInmre
3a YMOB KOMIUIEKCHOTO IiIXONY, AKMI ITIOE€JHY€E IIPAaBOBi, COLIia/IbHi Ta OCBIiTHI
3aXOfM, MOX/IMBO JOCATTY CTaluX pPe3ylbTaTiB y 60poTbOi 3 HaCMIBCTBOM
Ta 3a0e3IeyeHHi ITpaB >XiHOK. TakuM 4MHOM, TeHfiepHa Oe3IeKa IIOBMHHA CTaTu
IIPIOPUTETOM JE€P>KaBHOI IOMITUKM, 1[0 IPYHTYETbCA HAa MIKHAPOJHMUX CTaH-
flapTax, 3 ypaXyBaHHAM JIOKQJIbHOT'O KOHTEKCTY Ta MOTped caMuX >KiHOK.
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Zamula A. Protection of women’s rights in the context of gender security: analysis
of measures to counteract violence

Summary. The article is devoted to the study of security challenges in the field of women’s
rights protection, in particular in the context of combating violence. It is pointed out that violence
against women is one of the greatest threats to their rights, health and well-being, as well as
a serious obstacle to achieving gender equality. Gender security, which includes the protection
of women from violence, discrimination and threats in various spheres of life, is seen as the basis
for creating a legal and social environment conducive to women’s development.

The article analyzes the main international and national mechanisms aimed at combating
violence against women. Particular attention is paid to international instruments such as
the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)), as
wellas UN Resolutions calling on states to strengthen measures to combat violence and the activities
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of international organizations in this area. The author emphasizes the importance of implementing
international standards at the national level, in particular by improving the legislative framework
that provides effective protection measures for victims of violence, including women. The author
also discusses the social, cultural and psychological aspects of violence that contribute to its spread.

It is noted that in the modern world, states play a key role in ensuring women’s safety
and combating gender-based violence. States that adhere to the principles of social justice
and equality actively develop and implement policies aimed at supporting women who have
been victims of violence and preventing such crimes in the future. Comprehensive measures
include both legislative initiatives and social programs aimed at protecting victims, raising public
awareness and bringing perpetrators to justice.

The analysis of international initiatives, such as the Istanbul Convention, which defines
generally accepted standards for preventing and combating violence against women, deserves
special attention. The study traces how the ratification and implementation of the Convention’s
norms affect changes in national legislation and the development of institutions that protect
women from violence.

The study shows that states investing in social guarantees, education and human rights
mechanisms significantly reduce the risks of violence against women. The experience of countries
with developed social policies confirms that only a comprehensive approach, including
legal, economic and social aspects, can ensure effective combating of gender-based violence.
The conclusions of the research emphasize the importance of implementing integrated state
programs that take into account the specifics of the national context, as well as the need for active
public participation in the formation and implementation of policies to protect women’s rights.

Key words: womenss rights, gender, gender-based violence, violence against women, state,
social policy, legislative initiatives.
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KaHANJATKA I0PUAMIHIX HAYK,

moLeHTKa Kadeapy MDKHapOTHOT0, EBPONEIICHKOTO MpaBa
i IOpiBHANBHOTO IPaBO3HABCTBA

CyMCBKOTO iep>KaBHOTO YHiBEpCUTETy

POAb MNMPABA HA TTPABAY Y MOCTKOHOAIKTHOMY
BPEI'YAKOBAHHI: PETIOHAABHI TA YHIBEPCAAbBHI
CTAHAAPTUY

Anoranig. CraTTa IpyucBAYeHa HOCTIKEHHIO POl IIpaBa Ha IpaBAy B IIpoliecax IocCT-
KOHQIIKTHOTO Bpery/moBaHHA. Y JOCTIDKeHH] IIKPecTIeTbCs, O IIPaBo Ha IPABLY € BaXK/IN-
BOI0 YMOBOIO /11 JOCATHEHHSA CIIPaBeINBOCTI /A XePTB, IPUTATHEHHSA 3I0YMHIIIB /10 BilTIOBi-
JaZbHOCTI Ta BCTAaHOB/IEHHA rapaHTili HenoBTopeHHA. I1inxif 10 paBa Ha IpaBAy aHaNMi3yeTbCA
Ha TIpUKIafli YHiBepCa/MbHNX Ta PeriOHa/NbHYX CTaHMAPTIB, 30KpeMa NpaKTUKU MikaMepyKaH-
cbKoi KoMicii 3 mpaB mofuHy, Mi>KaMepyKaHCbKOTO CyAy 3 ITpaB MIOANHM, EBPOIENCHKOTO CYLy
3 IIpaB JIIOAMHY, MDKHApORIHUX TpubyHais i opranis OOH.

CrarTa posInAzae icTopyuHy eBOMIOLiI0 KOHIIeNIIii IpaBa Ha MpaBfy: Bifj paHHIX IPOABiB
nicna JIpyroi cBiTOBOI BillHM JO CYYaCHOTO PO3YMiHHA AK iHAMBiZyaZlbHOTO i KOJNEKTUBHOTO
npasa. OcobmBa yBara npupinaeTbcs focsiny /IarnHcbKoi AMepuKu, fie IpaBo Ha MPaBALY PO3-
BUBA/IOCA BHACTIIOK TPOMAIAHCHKIX BilfH i MacoBUX NOpyILIeHb IpaB mofuHu. Ha nmpukmani
CanbBagopy ta ExBajopy mokasaHo, mo 3abe3rnedeHHs IpaBa Ha IIPaBJy CHPUANO BCTaHOB-
JIEHHIO (aKTiB MACOBYUX 3/I04NHIB, OPMYBAHHIO IIaM ATi PO MOZi Ta 3MiljHEHHIO TOCTKOHTIK-
THOT'O MUDY.

Y crarTi TakoXX IpOaHani30BaHO NPAKTVKY MiXaMepMKaHCBKOTO CyAy 3 IpaB MIOfVHI,
AKMIT TOCTYIIOBO BU3HABAB IPAaBO Ha MPAaBAY AK OKPeMY CK/IafioBy 000B’A3KIB [iepXaB IIOf0
3abe3nedeHHs CIPaBeIMBOCTI, OCTYNy A0 CyAy i cBobomu indopmanuii. Y eBpomericbkomy
KOHTeKCTi (IpakTika EBPONeENiCbKOro CyAy 3 IpaB MofnHN Ta MikHapogHOro TpubyHamy st
KommHboi IOrocmasii) mpaBo Ha IpaBy B OCHOBHOMY PO3ITLANAETLCA Y 3B A3KY i3 HANEKHUM
PO3CTIiffyBaHHAM IOpYILEHb OCHOBHMX IIpaB, rapaHTOBaHMX KoHBeHIli€lo Ipo 3axXNCT IIpaB
TIOfVHM.

Oxkpema yBara npujiizieHa yHiBepca/lbHOMY piBHI0, 30KkpeMa AisnbHOCcTi OOH i momoxen-
HAM KonBenil mpo 3axmcr ycix oci6 Bij HaCWIbHUIbKIX 3HUKHEHD. Y 3BiTax i pesomoniax Pagn
3 ipas moayHn OOH Ta BepxosHoro xomicapa 3 mpas mopnau OOH npaBo Ha mpaBRy posIy-
JAETHCSA K KIMOYOBMUII IHCTPYMEHT 3ano6iraHHsA 0e3KapHOCTI Ta FapaHTyBaHHs HEIIOBTOPEHHS
IIOpYILEHb.

Y 3aK/mI04Hil 9aCTUHI CTATTi HATONONIYEThCA HA BAKTUBOCTI IIPaBa Ha MPaBAy [/L1 Mail-
Oy THBOTO IOCTKOH(IIKTHOTO BperymoBaHHA B YKpaiHi. ABTOPKa 3aK/IMKa€e BpaxyBaTy MiKHa-
pOAHi cTaHpmapTH peanisalil bOro mpasa I Yac po3pOOKM 3aXOfIiB BifHOBIEHHS, 0COOMMBO
B KOHTEKCTi 30epeskeHHs Ta nepefjadi indopmariii mpo sxxepTs i 37104nHy, CKOeHi 11ift 9ac 30poitHoi

! locmikeHHsI BUKOHAHO B paMKaX HAayKOBOTO MPOeKTY «MexaHi3Mu CyCIiIBHOT cojlijapu3alii B yMoBax
KpH3: ICTOPHIHUH JOCBIN Ta BUKIUKH cydacHOCcT» (0123U101851) 3a migTpumkn MiHicTepcTBa OCBITH
1 HayKkd YKpaiHu.
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arpecil. CrarTs 00TPyHTOBYE, 1[0 IIPABO HA IPaBAy Mae OyTH (QyHAAMEHTAILHIM eIeMEHTOM
Hpollecy IPUMIPEHHS Ta BifHOB/IEHHA YKPaiHCbKOTO CYCIIIbCTBA.

Kimro4oBi crmoBa: mpaBo Ha IpaBfy, MepexifHe TPaBOCYAAA, TOCTKOHQIIKTHE BPEry/o-
BaHHA, CONMifapusallif, KpU3a, IPaBOCYA, IpaBa TOANHIL

ITocranoBKa mpo6nemu. [IpaBo Ha IpaBAy € OHUM i3 HaOIMbII 3HAYHUX
BUK/IMKIB IIOCTKOHQIIKTHOTO BperynoBaHHA. Ao Bi,u6y;[03a 1 IHCTUTYLiVIHI
pedopmu cripsimMoBaHi y MaitOyTHE, TO IPaBO Ha IPaBAy 3MYLIYE CYCIIiTbCTBO
HNOAVMBUTHUCS B MUHYJIE 1 JOCTIANTY i10T0 Haitbinbin 60modi cropinku. Tum He
MeEHIII, peaslisallisg IpaBa Ha IpaBay € HeOOXigHOIO YMOBOIO JI/IA BiJJIIIKOJYBaHHSA
IUISL JKEPTB, IIOKapaHHA 3/I0YMHIIB i, 3pelITO0, IpUMUpPEHHA. binbuie Toro,
JNMIIe yBaXKHA 1 KpomiTKa poboTa Haj peaisalii€io mpapa Ha IIpaB/y 3a0esneyye
MOYX/IUBICTh PO3POONTH i 3aKPIlUTH TapaHTil HEIIOBTOPEHHSI.

AHani3 ocTraHHIX gocmigxkeHb i mybnikamiit. [IpaBo Ha npasay orpu-
MaJIO IIMPOKe BUCBITJIEHHA Yy CY4YacHill HayKoBiil miteparypi. Hanpukianm,
Mo)kHa 3rajjatu popobox Tomaca Byprenrana (Thomas Buergenthal), Ipa-
kuHu bapanoscbkoi (Grazyna Baranowska), Xyana Mezeca (Juan E Méndez),
[Mpucnyunu Xaituep (Priscilla Hayner) ta inmmnx. He moxxHa 06iiiTu yBaroo
pob6oty [lianu Openriixep (Diane Orentlicher) ta ITa6mo e Ipeiida (Pablo de
Greif) - cnenianpuux gonosigayie OOH 3 nmuTaHb mpaBa Ha NpaBAy i mepe-
xigHoro mpasocynas. B YkpaiHi memo Opakye mociifi>keHb 6e3mocepemrHbo
IpaBa Ha IpaBAy, IPOTe € HU3KA JOCTITHMKIB IPOOIEeMaTHKY IIepeXifHOro
npasocynasa: Tumyp Kopotkmii, Csitnana 3akipoBa, AHTOH Kopunesud,
IOpiit Opnos, Harania Tennmuibka, Biktop ®inaTos ta inwmi. ITpoTe, He mpu-
MEHIIYI0YM BHECKY TEOPETUKIB i MPaKTUKIB, 3ayBa)XMMO, 110 PO/Ib IIpaBa Ha
IpaBAy y KOHTEKCTi TIOCTKOHQIIKTHOTO BpeTy/T0BaHHA B YKpaiHi focimkeHa
HEIOCTAaTHbO.

IlocranoBKa 3aBHaHHA. BifmmoBigHO, MeTOIO IIi€l CTATTi € JOCTiIKeHHS
perioHanbHUX Ta YHiBepCaJIbHMUX CTAHJAPTIB peanisalil MpaBa Ha IpaBAy fAK
3aco0y Bpery/IIOBaHHS Y HOCTKOH(IIKTHMX CYCIII/IbCTBAX i CYCHINIbCTBAX B YMO-
BaxX Kpus.

Bukmag ocHoBHOro marepiany. IIpoTAarom Bciel cBOE€I icTOpil MIOACTBO
CUCTEMHO IIpalloBaJIo HaJ| TUM, 106 am’ AATaTty IpaBay npo koHgiktu. [Ipote,
AKIO y OiMbII JaBHI Yacu Iis1 mMaM’sATh Oinblie crnypanacs Ha HeoOXifHICTh
No6yIOBY HalliOHA/IbHOTO «TepOiYHOro Midy» abo MaHINymOBaHHA CBifjoMi-
CTIO CYCIII/IBCTBA, TO 3 YaCOM IIEPIINM IIPiOPUTETOM CTA/IO BBAXKATHUCA «3aCBO-
€HHSA ICTOPUYHUX YpOKiB». OJHUM 3 NepUINX HNPUKIAZIB CUCTEMHOI pobOTH
HaJl HEIOBTOPEHHAM MOXHa BBa)XaTU 3YCWIIA COIO3HMKIB IO 3aBEPUIEHHIO
Ipyroi cBiToBOI BiliHM (HaNIpMK/Iaj, yIIaHYBaHHSA KePTB BilfHU BimOyBaeTbCA
IiJ] TO3YHTOM «HiKONM 3HOBY»). OfHi€I0 3i CKITAOBUX CUCTEMHOI poboTH i3
3a0e3leueHHA HEIOBTOPEHHA MOXKHA BB@KAT! i CIpoOu BigKpWUTTA mpaBu
PO BilIHY, IKi pOOVIINCS, Y TOMY YMCIIi, 32 JJOIIOMOTO0 IPOBEJeHH Iy O/IiYHIX
cypoBux nponecis [1]. 3okpeMma, ctarta 1 Craryty HiopHOep3bKkoro TpubyHany
BU3HAYAE, 1[0 JIOrO 3aCHOBYIOTDH /I «CIIPaBeIMBUX 1 IIBUAKUX CYAY 1 ITOKa-
PpaHHs» TOJIOBHMX BOEHHMX 37104MHIiB KpaiH Oci [2].
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Ilicna JIpyroi cBiTOBOI BiffHM AUCKYCII 10O BaXKIMBOCTI PO3KPUTTA
IIPaBAM [JIA ITIOCTKOH(TIKTHOTO BPEryTIOBaHHS Pe3y/IbTyBa/INCA, Y TOMY YNCII,
y nono>xeHHAX JKenescbkoro npasa. Hanpuknan, crarra 32 JJogatkoBoro npo-
TOKOMY /10 sKeHeBChbKMX KOHBEHIiN Bif 12 cepmHA 1949 poKy, 1110 CTOCy€eTbCA
3aXMCTY )XepTB MibKHapopHux 36poitHux koHdrikTis (IIpoTokon I) BcTanoBm0€E
AK 3arajJIibHui NpMHIMN AisnbHOCTI Bucokux JJorosipaux CropiH, CTOPiH, 10
nepeOyBaTh y KOHQIIKTI, Ta M>XHApOJHNX 'YMaHiTapHMX OpraHisalliil, «<BUXO-
AWUTHU 3 IIpaBa ciMeil 3HaTU NPO JOMI0 CBOIX poxpuyiB» [3]. To6To, 3 MOMeEHTY
CBOTO 3apO/PKEHH:A IIPAaBO Ha IpPaBAY CTOCYBAIOCA CUTYallill, TIOB A3aHMX 3i
36portHuM KoH(mikTOM. IIpoTe, BOHO IepeBa)XHO TOPKANIOCS BPeETryIIOBaHHS
ryMaHiTapHVX OUTaHb i Oy/I0 MeHIIe IIOB’sI3aHe 3 YHUKHEHHAM 0e3KapHOCTI un
BCTAHOBJICHH:A T'apaHTiil HEIOBTOPEHH.

ITomanpmmii pO3BUTOK IIPaBO HA IIpaBJy OTPUMAJIO Y IPaBi i MpaKTUIi
KpaiH JIarmHcbKoi AMepukn. Criepily 710ro posIsAfany y KOHTEKCTi HaCK/Ib-
HULIbKMX 3HVMKHEHb[4], a MoTiM Jioro fis 6yna posiupeHa Ha OiIbII MIMPOKNI
CIIEKTP 3/I0YMHIB, SIKi BUMHAIOTHCA Y XOfi 30pOiHUX KOHQIIKTIB — SIK MiXKHa-
POIHMX, TaK i HEMDKHAPOJHOIO XapaKTepy.

SAckpaBum npukmagom cnyrye curyanis B Canveadopi. Ipomapsan-
cbKa BiiiHa y 1iit gep>xaBi TpuBana 3 1980 mo 1991 pik. OgHuMm i3 croco6is
IIOCTKOH(IIKTHOTO BpeTy/NTIOBaHHsA CTajno cTBopeHHA Komicii mpaspau pis
CanbBagopy, AKa NpefcTaBuIa cBit KiHueBmit 3BiT «3BiT Kowmicii npaBan
nns CanbBaziopy: Bif 6oxxeBinnsa fo Hapgii» («Report of the Commission on
the Truth for El Salvador: From Madness to Hope») 15 6epesusa 1993 poky|5].
Crarta 5 Yamynbrenekcbkoi MupHoi yrogu (Chapultepec Peace Agreement),
MiJNMCaHOI Ha 3HAK 3aBeplleHHsA TIpoMajsHcbKoi BitHM y CanbBagopi,
nepep6ayana, 0 «CTOPOHM BU3HAIOTh HEOOXiTHICTh IPOSICHUTY Ta IIOK/IACTH
Kpait 6yab-aKUM IpossBaM 6e3KapHOCTi 3 60Ky odilepiB 36 poitHNUX CUII, 0CO-
O11MBO y BUIIa[IKaX, KOJIVM IIOBAra [0 IIPaB JIOAVHN 3HAXOAUTHCA IIij| 3arpo-
3o10» [6]. BigmoBigHo o yromm, maHzar xoMicii He OyB 06MeXXKeHUI1 nuiIe
HaCUJbHUIIbKMMM 3HUKHEHHAMM. Y cBoeMy 3BiTi KoMicisa BusHavama cBomo
MICiI0 K «JTOCHiIKEHHs CUCTEMATUYHUX 3BIPCTB AK IHAMBiya/lbHO, TaK
i KonekTuBHO». BifnosigHo 0 maHux 3BiTYy, KoMicia npaBan 3apeecTpyBana
noHaj 22 000 ckapr Ha cepiio3Hi aKTVM HacU/IbCTBA, AKi Manu Micue B Canb-
Bafopi Mix ciuHeM 1980 i munuem 1991 poky. Ilonap 60 BifcoTKiB ycix cKapr
CTOCYBa/INCA II03aCYAOBUX CTPaAT, IOHAJ, 25 BifICOTKIB CTOCYBaINCA HACUTIb-
HULIBKMX 3HMKHEHD 1 MoHaJ 20 BiICOTKIB BK/IIOYaAM CKapru Ha KaTyBaHHHA
[7]. Came HaBKO/MO LMX BMAiB mopymeHb Kowmicifa i cTpykTypyBana cBoio
po6OTY, MPOTOJIOUIYIOUY, 10 «yYACHUKM MUPHUX IIePEroBOPIB XOTiN, 100
eyl HOBMIT MUp OyB 3acHOBaHMIT i MOOy/JOBaHMIT Ha MPO30POCTi... Takox
3po3yMiso, 1o I IpaBfa Mae OyTH TepMiHOBO ONPWIIOAHEHA, AKIIO BOHA
xo4e 6yTM He C/Iyroio 6e3KapHOCTi, @ iIHCTPYMEHTOM IPaBOCYAA, IO € BaXK-
JVBUM Ji/Is1 CMHXPOHHOI peanisanii yroj, akuM Kowmicis nmoknamkaHa cnopu-
arm» [7]. ITo cyTi, y dopmynoBanHaAx 3BiTy KoMicisa nporonourye He Tinbku,
mo OyAb-AKi TSKKi NOpYIIEHHs IpaB JIIOAVHM IifKanaloThb Hif ii MaHAaT,
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a 1 110 pO3KPUTTA IpaBAM € HEOOXiITHUM iHCTPYMEHTOM IOCTKOHQIIIKTHOTO
BPEry/I0BaHH:A i 3alIOPYKOI0 TPUBATIOTO MUPY.

Y sBiti 136/99 3a cnpaBoro 10.488 MixamepnKaHCbKa KOMicid 3 IIpaB
JTIOMIVIHY HaJlajIa CBOIO OL[iHKY OCTKOH(IIKTHOMY BperymoBaHHI0 y CanbBajjopi
Ta pO3KpUIa CBOI MipKyBaHHs LIOZIO 3MICTY i 0COOMMBOCTEI IpaBa Ha IpPaBAY.
Ha nymKy aBTOPIB 3BiTY, IIpaBO Ha IpaBAy OpraHiYHO BUIIMBAE i3 30008 s13aHb
IepKaB 32 AMepMKaHCbKOIO KOHBEHIIi€lo 3 mpaB noguHu. Komicia Haronocuna,
10 «IIPaBO 3HATY IIPaB/Y» BUHMKAE SK OCHOBHUII I HEOIMIHHMI HACTIJOK [/
KOKHOI Jiep>KaBM-Y4aCHUI[I IIbOTO IHCTPYMEHTY, OCKi/IbKM BiJJCyTHICTb 3HAaHb
1po $akTy, OB’ sI3aHi 3 TOPYIIEHHAMY IIPAB JIIOAVHM, Ha IPAKTUIIi O3HAYAE, 1[0
He iCHye cycTeMM 3aXVCTY, 3HaTHOI TapaHTyBaTy igeHTH}iKalio Ta TOKapaHHA
BuHHUX (§ 223) [8]. [Ipn 1jpoMy, aHa/mi3yI04M BM3HAYA/TbHI XapaKTePUCTUKN
IIlpaBa Ha IIPaBJy, aBTOPM 3BITY MiJKPECIIITh, 110 BOHO «€ KOJIEKTVBHUM
IIpaBOM, sKe 3a0e3Iedye CyCIibCTBY HOCTYI A0 iHdopMalii, HeoOXifHOI [
(YHKIIOHYBaHHSA IeMOKPATUYHMX CUCTEM, a TAKOX € IIPUBATHUM IIPABOM JiIA
ponMuiB XepTB, siKe epefdadae neBHy GopMy KOMIEHcallii, 30KkpeMa, y BUnaj-
KaxX IPUITHATTS 3aKOHIB Ipo aMHicTiro» (§ 224) [8].

[Ile omHMM NpUKIAZOM peanisdanii NpaBa Ha mpaBAy B JIaTMHCHKI
Amepuni crano crBopenHs Kowicii npaBau B Exsadopi [9]. BipmosigHo nmo
crarti 1 Jlexpery Ne 305, omy6mikoBanuM B OdiniitHomy BicHmky Ne 87 Bin
18 tpaBHa 2007 poky, meroro Komicil cTano «poscmigyBaTy Ta 3’ACOBYBaTH,
a TaKOXX 3a11o6iraty 6e3KapHOCTi aKTiB HACWJIBCTBA Ta OPYILIEHb IIPaB JTIO/IVHI,
BUMHeHMX Mk 1984 1 1988 poxamu a6o B inIui nepiopy gacy» [10].

Y 2010 poui Komicisa npasayu npefcraBuia CBOI0 OCTaTOYHY OIOBiAb Iif,
HasBow Sin Verdad No Hay Justicia («be3 npaBau He Moxe OyTu cripaBenu-
BOCTi»), y fAKill BoHa 3adikcyBana 119 BumagkiB ceplio3HMX MOPYLIEHDb IIpaB
JIOAVIHM Ta 3/I0YMHIB IIPOTM JIIOAISTHOCTI, BK/IIOYAK04M BUIALKM CBAaBiIBHOTO
yB'SI3HEHHA, TOPTYP, MO3aCy[JOBUX CTPAT, HACVJIbHMIBKNMX 3HUKHEHb, IIOPY-
IIeHb ITpaBa Ha KUTTS Ta CEKCYa/JIbHOTO HACWIbCTBA (3araoM 464 mocrpaxpa-
nux ocobu) [10].

BigTak pesynmbraTu po6OTH KOMICiI IAIIM B OCHOBY aHaji3y, IpoBe-
meHoro MixaMepMKaHCbKUM CY[OM 3 IpaB noguHu. Hanpuknan, y cnpasi
Zambrano Vélez et al. v. Ecuador, sgKka cTocyBamacs MOX/IMBUX I103aCyJOBMUX
ctpat, Cyz nifikpecnns BaXINBiCTh IpaBa Ha npaBAy. Ha nymky Cyny, «mipaso
Ha JOCTYII O IPaBOCYAAS Ma€ 3ab6e3nevyBaTyl IPOTATOM PO3YMHOTO CTPOKY
IpaBo JIMOBipHUX XepTB ab0 4ieHiB iXHiX ciMmeil Ha Te, 1106 OyI0 3p06IEHO
Bce HeoOXifHe, 100 3HATY IIpaBAY PO NMofii ab0 moKapaTy MOXX/INBYUX BUH-
Hux oci6 (§115)» [11]. ¥ nbomy x pimenHni Cyxn 3aknukas ExBagop BxuTu
3aXOJiB LIOJJ0 HA/IE)KHOTO PO3C/TiJyBaHHS 3JI0UMHIB, aj’)Ke «To/Iepyun abo
JOIYyCKaI04M [il, CIpAMOBAHi Ha IPOBENEHHA I103aCyJOBUX CTpaT, He pO3CIIi-
AYIOUM IX HAJEKHMM YMHOM i ... He BJJAalOYMCh J1O €(peKTVBHOTO TOKApaHHS
BiJJIOBifaNbHMUX 0Ci0, Jep)KaBa MOPYLIYE CBOI 30008’ sI3aHHS LIOJO MTOBAru
Ta 3a0e3NedYeHHs IpaB NepedauyBaHMX )KEPTB Ta WIeHiB IXHiX cimeit, 3akpi-
nneHnx y KoHBeHIil, epelmKoKa€e CyCIiNIbCTBY 3HATU NMPpaBAy NpO MOAii
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Ta BiITBOpIOE YMOBM 0€3KapHOCTi, fe eyl Tun fiit 6yfge IMOBTOPIOBATIUCS
(§124)» [11].

Y cnpasi Garzéon Guzman et al. v. Ecuador 3agBHIUK OBifoMMB IIpo iiMo-
BipHe HacMIbHMIIbKE 3HUKHEHHs ocobu y 1990 poui, mpore IpaBOOXOPOHHI
OpraHy He BXM/IM HaJIOKHUX 3aXO/iB 10710 po3cnifyBaHHs. [leBHa iHpopmaris
npo 1eit 3m04nH 6yna poskpura y 3Biti Kowmicii 3 mpasau, mpote Ha MOMEHT
posrAany crnpasu y 2021 poni poscinifyBaHHA 3HMKHEHHA BCe 1€ He Jaso
pesynbrariB. Y wiit cipaBi Cyj BKasaB Ha IIpOrpec, sIKOTO IOCAINA JepKaBa
3aBIAKMU AisAnbHOCTI KoMmicil mpaBay, npoTe NifiKpecnIns, o PijHi 3HUK/IOTO He
oTpuMany iHpopMariii Ipo oro JOM0 NPOTATOM TPUALATH POKiB 3 MOMEHTY
jioro sHuUKHeHHA. Bigrak Cyzn Haromocus, 1O «IIpaBO Ha HOCTYI /IO IpaBoO-
Cynps mepenbadae BXUTTA HEOOXITHMX [ill [y BCTaHOBJIEHHs iCTMHM TOTO,
IO CTAJIOCs, Ta IOKapaHHsS BUHHUX YIPOJOBX PO3YMHOTo CTpoKy ($82) [12].
Cyp Haromocus, 10 «KO>KHa 0c00a, BK/IIOYAIOUN YWICHIB CiMell XepTB cepito3-
HIX IIOPYIIEHb IIPaB JIOVMHY, Ma€ IIPaBO 3HATU IIPABJY IIPO Te, 110 CTA/IOCH. ...
Xo4a IpaBo 3HATU NPABJY B OCHOBHOMY MICTUTBCSA B IIPaBi Ha JOCTYII JIO IIpa-
BOCY/I[isA, BOHO MA€ IIMPOKNUI XapaKTep, i 10ro NopyueHHs MOXKe BIVIMHY TU Ha
pisHi mpaBa, BCTaHOB/IeHi AMepUKaHCbKOIO KOHBeHIIi€0»(§86) [12].

Y npakTuni Mi>kaMepuKaHCbKOTO CyAy 3 IPaB JIOAVHA 00 iHIINX fiep-
’KaB-CTOPiH AMEpPMKaHCbKOI KOHBEHII 3 MpaB JIIOAVHY MICTATbCA IPUKIa[N
IIOZIa/TBIIIOTO TIyMadeHHs posi IpaBa Ha npaspy. Hanpuxman, y 6inpm pan-
Hix crnpaBax Cyz cxmIbHMI, He3Ba)Kaw4y Ha HanosnAraHHA Kowicii, He Bupi-
JIATU OKpeMo IpaBa Ha npaspy. Y cipasi Castillo Paez v. Peru Cyp nigkpeciioe
aprymenT KoMicii mopo mopyieHHs npasa Ha paBAy Ta iHpopmaliio y cBiTii
He3al[iKaB/IEeHOCTi Iep>KaBy B PO3CIIilyBaHHI BKa3aHMX Y CIIpaBi ofiit (Hacuib-
HuIbKe 3HUKHeHHs). [Ipore, Ha ;ymky Cyqy, 1jeif apTyMeHT CTOCYETbCA popMy-
JII0OBaHH: IIPaBa, sKe He iCHye B AMepUKaHCbKill KOHBEHIIil, X04a BOHO MOXKe BifI-
IIOBIZJaTV KOHIENIil, IKa PO3BUMBAETHCA B JJOKTPUHI Ta IpELEeICHTHOMY IIPaBi.
Binrax, Cyp Harosolye, 1o Iie IMTaHHA BXe O0y/10 BUpillleHe B L1ijl cripaBi yepes
pimennsa Cyny BcTaHOBUTH 30008’ s13aHHA [lepy poscrigyBaTtu mopii, siki cripu-
YMHNIY NOPYIIeHHA AMeprKaHCbKol KoHBeHIi (§86) [13].

Y cnpasi Case of Bamaca Velasquez v. Guatemala Cyp 3ayBakus, 10 «B
oOCTaBMHAX LIi€l CIIpaBy IIPaBO Ha IIPaBJy BK/IIOYAETHCA B IPABO XKEPTBU a00
ii HaMOMVDKYMX POYYIB OTPUMATY PO3’ICHeHHA (aKTiB, 1110 CTOCYIOTHCS IOPY-
IIeHb, i BiATOBiTHNX 000OB’sI3KiB BiJj KOMIIETEHTHUX JIep)KaBHUX OPTaHiB IUIS-
XOM PpO3CIilyBaHHA Ta Cy[JOBOIO IIEPECTifyBaHHA, BCTAHOBIEHUX CTAaTTAMMU
8125 Konsenuii. OTxKe, 1le NMTaHHA BUPIITYETHCA BiITIOBiTHO 1O BUCHOBKIB ...
I[OJI0 CY/IOBMX rapaHTiii Ta cygoBoro 3axucty (§201-202) [14]. To6to, Hanpu-
KiHni 90-tux pokiB XX cromitra — Ha nodarky XXI cronitta Mikamepukan-
CbKMIA CYJI 3 IIPaB JIIOAVHI XOY i BU3HABAB iICHYBaHH:A IIpaBa Ha IIPaBJy y Ipa-
BO3aCTOCOBHII MPAKTUIL, IPOTE BiIMOBIIABCA KOHCTAaTYBAaTH JIOrO KOHKPETHE
nopyuwenss. Hatomictp, BiH BifjjaBaB IepeBary BificuikaM 10 3000B’s3aHb
mep>KaB 3a iHIMMM cTarTAMy KoHBeHIIil, BKa3yl4ny, 10 B IX paMKax BXe 6y}10
BMPIIEHO i MUTAHHA JOCTYNY JO IPaBIL.
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B ocTtanHiil cpaBi npuMiTHUM € okpeMa AyMka cynai Kankapgo Tpinigane
(A.A. Cangado Trindade), B sKiit BiH migKpecus, 10 IpaBo Ha IPaB/y BUITISAE
Ak conditio sine qua non 1A epekTUBHOI peanisawii MpaBa Ha CyHOBi rapaHTii
(cTarTa 8 AMepukaHCbKoOI KOHBeHIIiT) i mpaBa Ha cypgoBuii 3axuct (crarts 25 Kon-
BeHIlii), sIKi B3AEMHO MOCWIIOIOTb OfIHE OJHOTO Ha KOPUCTh ONMM3BKUX POAMYIB
3HUK/IOI 0co6u. TakuM 4MHOM, IIpaBO Ha NpaBAy Haji/leHe AK iHAUBIAYaTbHUM,
TaK i KomekTuBHUM BuMipoMm (§30) [14]. [oBopstum mpo 3MicT 3000B’s13aHb [iep-
KaBJ y paMKax IIpaBa Ha ITpaBJly, Cy//isA HaroJIOLIYe, 110 ITPaBo Ha IIPaBJy CIIpaBi
BIUIMAarae po3ciliflyBaHH:A AepKaBoIo IPOTUIPABHNX (aKTiB, i 10T0 MONIIMPEHICTb,
KpiM TOrO, 5K y>Ke 3a3Ha4ajiocs, € MepefyMOBOIO i1 e(eKTVBHOTO OCTYITY O
IIpaBOCYA/Js — Ha Hal[iOHa/IbHOMY Ta MDKHapOZHOMY piBHAX — 3 601<y ponn4is
3HUKIIOI 0co6m. OCKiNbKY fiep>kaBa 3000B’s13aHA IPUIVHUTYU NTOPYLIEHHS IIpaB
JTIONVIHYA, TIPEBAJIIOBAHHS IIpaBa Ha IIPAB/ly MA€ BYX/IMBE 3HAYEHHS /11 60pOTHOU
3 0Ee3KapHICTI0O i HEeMMHy4Ye IIOB’sA3aHe i3 caMOI0 peayi3alli€lo CIpaBeIMBOCTI
Ta TAPAHTI€I0 HETIOBTOPEHHS IVIX IOPyLIeHb [14].

Y 6inbn misHil cupasi Julien Grisonas Family v. Argentina ypsan He Buko-
HaB HaJIO)KHOI0 MipOI0 3000B’s13aHHS 3’ICYBaTy OO OCi0-)XepTB HACU/IbHUIIb-
KMX 3HMKHeHb. Cy7ly pillleHHi 3i 3TaZlaHOl CIIpaBU PO3KPUBAE €JIEMEHTH ITpaBa Ha
npaspy. Tax, Cyp miikpeciioe, 10 «Bce 1ie BK/II0YAE€TbCA Y BUMOIY LIOf0 IIpaBa
3HATV IIPaBAY, AKa, OKPiM IIpaBa pOANYiB K€PTBU HACU/IBHUIIBKOTO 3HUKHEHHA
3HATU IXHIO JIONIIO Ta, SIKIIO 3aCTOCOBHO, MiCl|€3HAXOIPKEHH OCTAHKIB, TAKOX
BKJIIOYA€ IIPaBo OyTy MoiHGOPMOBaHMMM IIPO MIPOBEZiEH] POLeypy Ta OTPU-
MaHi pesy/nbTaTy, BKIIOYA0Uy Oyb-sAKi riloTe3u 4y BUCHOBKM, SIKi MOXYThb
BYHVKHYTH, y HAIBUIUX JIeTa/IAX i BiITIOBITHO 1O TEXHIYHMX i HAYKOBUX CIIPO-
MoxxHOCcTei» [15]. Bigrak Cyz Bu3Hae, 1o Xo4a IpaBo Ha IpaBay 6yno QpyH-
JlaMeHTa/IbHO c(hOpMOBaHe B paMKax IIpaBa Ha JOCTYI [0 IPaBOCYAAS, JIOTO
Ipypoja WMpPOKa, i, 0T>Ke, 10To MOPYIIEHH MOXXYTh BIUIMBATY Ha Pi3Hi IpaBa,
3aKpiIuieHi B AMEpUKAaHChKill KOHBEHIII, 3a/IE)KHO Bifi KOHKPETHOTO KOHTEKCTY
Ta 00cTaBuH crpasu (§220) [15]. Y HaBeeHOMY BUIIa[Ky BiICyTHICTb JOCTYIY
[0 TIpaBJy CTAHOBMJIO IIOPYILIEHHA IIpaBa Ha JOCTYII JO IPaBOCYAJA Ta IIpaBa
OyTu noindopMoBaHNMI, i OpaTV YYacTh y NOIIYKOBUX AifAX, AKi 3aXMINAIOTh
ponuyiB 3HUKINX Oe3BicTu (§221) [15].

TakuM 4YMHOM MOXKHA TNPOCHIJKYBAaTU TEHAEHLII0 [0 3POCTAaHHA PO
IIpaBa Ha IIPaBJY SIK CAMOCTIITHOTO eJleMeHTa 30008 A3aHb Jlep>KaBu 3a AMepu-
KaHCbKOI0 KOHBEHIJI€I0 3 MPaB MIOAVHA. AKIlo nepBicHo MiXKaMepuKaHCbKIUMI
Cy[ 3 IIpaB JIIOAVHM BKa3yBaB Ha BificyTHICTb cTaTTi KOoHBeHIl, sika 6 rapaHTy-
BaJIa [IPaBO Ha IIPaBJy i poOVB BiICWJIKY Ha CBOI pillleHHs KOHCTATyBaTy MOPY-
HIEHHA 3a iHIIMMM CTAaTTAMM, TO 3 4aCOM IIPaBO Ha IPABJY €BOJIIOLIIOHYBaJIO
B OKpeMe 3000B’s13aHHA 3a HM3KoM craTeil KoHBeHuii. 3okpema, Harryacrire
JIOTO PO3ITIANAIOTH SIK 3000B’A3aHHS, sIKe BUIUIMBAE 3 IIpaBa Ha CIIPaBeIBUI
CyJI, JOCTYII IO IPAaBOCYARS i eQeKTMBHMII 3aci6 IOPUAMYHOTO 3aXMUCTy. Tum
He MEHII, TPAIUIAITbCA 3rafiky IIpaBa Ha MPaBAYy AK €J1eMEHTY IIpaBa Ha CBO-
6ony iHpopmaliil, mpaBa Ha 0COOUCTY CBOOOAY Ta HELOTOPKAHHICTD Ta IpaBa
Ha >KNUTTA i 3a00poHM karyBaHHsA. B ocTaHHIX Tppox Bumazgkax Cyp BBaxae,
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110 IIPOBEJEHHA HAJEKHOTO PO3C/IilyBaHHA IIOBMHHE IIPU3BECTH [0 HaflaHHA
Heo6OxigHoI iHdopMarliii >kepTBaM Ta ixX pigHMM. Tak caMo 3poCTano PO3yMiHHSA
BOX/IMBOCTI IIpaBa Ha IpaBjy fAK CIElialbHOr0 MeXaHi3My IpeBeHIii Iopy-
IIeHb IIPaB JIIOAVHM y MaitbyTHboMY. IIpy IboMy IIpaBoO Ha IpPaBAY, Ha JYMKY
CYAAiB, Ma€ OBOSIKY NPUPONY, OYAy4M i KONMEKTUBHNUM, 1 iHAUBiyanbHUM IIpa-
BOM. TakMM YMHOM BOHO CTOCY€ETbCA AK BUIAJKiB MacOBUX NOpPYIIEHb IIpaB
JIIOVHY Y XOfii, HallpUK/Iaf, 30poitHOro KOHQKTY — i TOfi Bce CyCHimbCTBO
Mag€ IpaBO 3HATY IIPaBAY, TaK i iIHAMBIgyaIbHUX BUIIAJKIB I103aCyJOBUX CTpaT,
HaCWJIbHMIbKMX 3HMKHEHD TOLIO — i TOJIi IPaBO 3HATY IIPaBAY MOIIMPIOETHCA HA
6MM3bKUX 0Cib mOoTepITinoro.

€BpoMeIiChKNII PeTioH He MOKe MTOXBAJIUTIICS HACTIIbKY 6araToro mpax-
TYKOIO T/IyMadeHHs 3MiCTy i BUsHa4eHHs poJii mpaBa Ha mpaspy. OnHiero 3 Heba-
raTbOX CIIPAB, Y AKUX MiflifiMasocsa MUTaHHA IIpaBa Ha IIpaBjy, CTajla CIIpaBa
El-Masri v. the former Yugoslav Republic of Macedonia. 3asBauk 6yB mpoTn-
IIPaBHO 3aTPVMMAaHMII, KaTOBAaHMI1 1 BUBE3EHUI 3 TEPUTOPIl [ep>KaBu, fie BiH
nepebyBaB, y paMKaX «Ha3BM4aiHOl Byumadi». CaMe B acIleKTi po3CTigyBaHHA
KaTyBaHHA 3asBHUKa CyJl 3BepHYBCA JI0 IIpaBa Ha npasjy. Ha 1ioro gymky, me
OJJHMM aCIIEKTOM HEHaJIeXKHOTO XapaKTepy PO3C/IiflyBaHHA Y 11iil CIIpaBi € 10T0
BIUIVB Ha IIPaBO Ha IpaBpy. Y 3B’A3Ky 3 MM CyJ MiIKpeCTIoe Be/VKe 3HAYCHHSA
1ji€l cpaBuM He /MIle [yis 3asIBHUKA Ta JIOTO CiM'1, a 71 [/1s1 iHIIMX SKePTB MOxi0-
HIX 3/I0YMHIB Ta IMPOKOI TPOMAJICBKOCTI, AKa MaJa IPaBO 3HATH, IO CTANOCH
[16]. [Tpo 3HaueHHs IpaBa Ha MPaBAY TaKOX 3ayBaKyBaB Mi>KHapogHUil Tpu-
Oynan g komuraboi FOrocnasii. Hanpuknag, y cipasi Prosecutor v Karadzi¢
and Mladi¢ TpubyHan Haronocus, o «Mi>KHapojjHe KpUMiHaIbHe IPaBOCY/A
... MAa€ BUKOHYBAaT! CBOIO MICII0 PO3KPUTTA IIpaBAy IIPO BYMHEHI [Jil Ta mepe-
HeCeHi CTpaKJaHHsA, a TAKOX ifleHTn(]iKyBaTy Ta 3aapelITOBYBAaT BUHYBATUX
oci6b» (§ 3) [17]. 3aranom, Ha TepeHax €BPOIV IPABO Ha IIPABAY PO3ITIANAETHCA
a00 B acIleKTi IPOBeeHHs HAJIOXHOTO PO3C/iyBaHHA (sKe Mae OyTu mpose-
IleHe Y paMKax JIMOBipHNX ITOPYIIEeHb IIpaB, TAPAHTOBAHNX CTATTAMM 2 (IIpaBO
Ha XUTTA), 3 (3a60poHa KaTyBaHH:), 5 (IpaBo Ha CBOOOAY Ta 0COOUCTY HexO-
topkaHHicTh) KoHBeHwii), abo sk yacTMHa CcBOOOAM BUpPaKeHHsS IOITA/IB
(crarTa 10 Kouseniii).

Ha yniBepcanbHOMY piBHi, IiC/I1 yXBa/leHHA 3raflaHMX paHillle aKTiB
TyMaHITapHOTO IIPaBa, HACTYIIHMM €TaIlOM PO3BUTKY IIPaBa Ha IPaBjy CTajo
yxBasieHHs1 KOHBeHIil Ipo 3aXyucT BCiX ocib Bifj HACMIBHMUIPKUX 3HUKHEHb
(patudixosana Ykpainomo y 2015 pori). BinmosigHo go gacTyau 2 crarti 24 miei
KonBeH11il, Ko>XHa >kepTBa Ma€ IIpaBO 3HATY IPaBRYy PO 0OCTAaBMHY HACWU/Ib-
HUILIDKOTO 3HMKHEHHA, Xifj i pe3y/nbraTy po3CIiyBaHHA Ta JOJI0 3HUKIIOILO.
KoxxHa pmeprkaBa-y4acHMIsI BXXMBA€ BIJIIOBiHMX 3axofiB Iiopo nporo [18].
[Topsi 3 pospobkoto 3rajaHoi KonBeHiii Bi,[[6YBaBC}I MOMA/IbIINIT PO3BUTOK
KOHIeN1Iii IIpaBa Ha IIpaBJy B aKTax i 3BiTax okpemux opra"is OOH.

Hanpuknapn, pospo6nennit mis Kowmicii 3 npas moguan OOH Hesanmex-
HUM aBTopoM «Habip npuHImMmIiB /1 Of0MaHHs 6€3KapHOCTi» POTOIOLIYE,
[0 «KOXKeH Hapoj, MAa€ HeBiJjeMHe IpaBO 3HATU INPaBAY PO MMHY/I MHOAi,
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IIOB’s13aHi 3 BYMHEHHAM >KaX/IMBUX 3/I0YVHIB, @ TAKOXX PO OOCTaBMHM Ta IIPU-
YMHY, AKi Yepe3 MacoBi 4y CUCTEMATUYHI ITOPYILIEHH A IIPU3BEIN 4O BUMHEHHA
nux 3104MHiB. [IoBHe Ta epekTUBHe 3iiICHEHHS IIpaBa Ha IpaBfy 3abe3nedye
Ba)X/IVBY TapaHTIiIO Biff IOBTOPEeHHA NOpYyIleHb» (mpuHIy 2) [19].

Odic Komicapa OOH 3 mpas moguan y 3Biti «/locmimpkeHHs mpaBa Ha
IpaBAy» HAroJIOUIyBaB, IO IIPAaBO HAa IpaBAy TiCHO IOB’fA3aHe 3 IPAaBOM Ha
edeKTUBHNII 3aci6 IPaBOBOTO 3aXNUCTY, IPaBOM Ha IIPaBOBUII i CYZOBWII 3aXICT,
IIPaBOM Ha ciMeliHe XUTTA, IPaBOM Ha e(eKTVBHe PO3CTiIyBaHHS, IIPaBOM
Oy Ty 3aC/TyXaHUM KOMIIETEHTHUM, He3a/IeKHUM i 6€3CTOPOHHIM Cy[oM Ta Ipa-
BOM Ha pemapanii (§42). Takoxx Oyno migkpecieHO 3B’SI30K MDX IpaBOM Ha
npaBAy i mpaBoM Ha goctyn jo indopmauii (§ 43) [20]. Takox y 3Biti mporoo-
LIYBa/IOCH, 110 «IIPaBO Ha MPABAY TAaKOXX MA€E CYCIIIbHUI BUMIp: CyCIIi/IbCTBO
Ma€ IIpaBo 3HATY MPaBAy PO MUHYII IOAil, OB s13aHi 3 BUMHEHHAM >KaX/IMBUX
3/I0YVHIB, @ TAKOX IIPO 0OCTaBVHM Ta IIPVYMHY BUMHEHHS HEIIPAaBOMipHMX 3710~
4MHiB, 100 Taki noAii He BiOyBamicsa B MaitoyTHbOMY» (§ 58) [20].

[Toni6Hi MipkyBaHHs MicTATbCA i B Pesomronii 12/12 Pany 3 mpas mopnHy,
B SIKiJl BOHa BM3HA€ «BAXIVMBICTh IIOBaru Ta 3abes3ledyeHHs IIpaBa Ha MPaBAY,
06 CIPUATH NPUNMHEHHIO 0e3KapHOCTI Ta 3a0X0YyBaTy Ta 3aXMIIATY IIpaBa
mopuHu» [21]. YV 3BiTi crenianpHOro pomosigadya «IIpo mpomorito mpasan,
CIIpaBe/INBOCTI, pelapaliil Ta TapaHTil HEIMOBTOPEHHA» MAETbCA PO POIb,
AKY Bifjirpae MpaBo Ha NpaB/y /i1 YHUKHEHH:A NOPYILIEHb IPaB JIIOAVUHA Y Maji-
Oy THbOMY: «OCHOBHA (PYHKIIisl rapaHTill HETOBTOPEHHS HOCUTD IIPEBEHTUBHUI
xapakrep. Ile Toi1, AKOMY NpaB/a, CIPaBEIMBICTD 1 BiIIKOJyBaHHA MTOBMHHI
caMi CIIpUATHU: KpMMiHaJbHE NPaBOCYAAA TOJIOBHUM 4YMHOM Yepe3 CTPUMY-
BaHHs; KOMicil mpaBy 4epe3 po3KpuTTs iHdopMaliii, po3’siCHeHHs Ta popMy-
NIOBAaHHA PeKOMEHJaliil i3 NMPeBEeHTMBHOI METOIO; i BIiJIIKOAYBAaHHA LIKOAV
IIJIIXOM 3MiIJHEeHHs MTO3MIIil )KepTB, 11106 BYMaraTyl BiIIKOJYBaHHA 32 MUHYII
Ta MalfOyTHI NOPYIIEHHA Ta OUTBII HAIlONIEINIMBO BiCTOIOBATY CBOi IIpaBa»
(§ 24) [22]. To6T0o, OOH posrisAgae mpaBo Ha MPaBAY CKOpillle K KOJEKTUBHE
IIPaBo, sIKe IPAIIo€ Y MaclTabi BCbOTO CYCIiNIbCTBA A/ 3al00iraHHs MOBTO-
PEHHIO MaCIITaOHMX IOpPYLIeHb IIPaB JTIOAVIHM, AKi CTamicAd B XOfi 30pOitHIX
KOH(IIKTIB Ta ITiff Yac IpaBIiHHA HEJeMOKPATUYHUX PEXIMIB.

ToBopsAYM ITpo MatiOyTHE MOCTKOHGIIIKTHE BPETY/II0OBaHHA B YKpaiHi BapTO
3ayBaXITH, 1O IIPABO HA IPaBJy y LbOMY IIPOLIECi Ma€ 3aliMaTy LjeHTpa/bHe
micne. Ilpu npomy, 36epirayem sHa4HOI yacTMHM iH(GOpMaLii IIPO MOCTpaxK-
Jla/IVX Ta 3/I09MHY, AKi Oy BuUMHeHi Ha TepuTopil Ykpainu, Oyze He yKpaiH-
CbKa CTOpOHA. Ypspj pociiicbkol depepanii Bxe 3apa3 JeMOHCTpye Henbaie
CTaBJIeHHA 10 306epiranHs iHdopMalil po )epTB BilfHM, He BELYYU HATIEXKHUI
0071iK BiliCbKOBOIIOJIOHEHUX [23], HeXTyro0uM 30epiraHHsAM 1 3aXOPOHEHHSM Til
3arm6nux [24] i mpuxoByoun iHpopMallilo Ipo HacelTeHHs OKYIIOBaHOI TepUTO-
pii [25]. ITogi6bHy moBeniHKY poCiiicbKuil ypsAS ZeMOHCTPYE He TiIbKM B YMOBaxX
MDKHapOZHOrO 30poitHOrO KOHQIIIKTY, @ i B paMKax BHYTPIllIHbOI IOMiTHKN.
Hanpuxmnap, y crpasi Suprun and Others v. Russia 3asaBHMKM Tak 4y iHakIe
JONyYaCs JO AVUCKYCil IpO HallioHa/IbHY IIaM ATb. YacTuHA 3 HUX OTpUMasa
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3a60pOHY Ha JOCTYII 10 apXiBHUX JaHNX, YaCTUHY HPUTAIIN A0 KPUMiHATbHOI
BifimoBifjanbHOCTI y 3B’A3KY 3 iX mistnbHicTio. €CIIJI KOHCTaTyBaB, 10 «pisHi
INMTaHHA, NIOB’A3aHi 3 QYHKIIOHYBaHHAM KOMYHICTUYHOTO PEXMMY, IIPOJIOB-
XKYIOTb OYTU IpegMeTOM TPUBAIUMX HebaTiB cepel MOCTIAHNUKIB Ta MINMPOKOI
rpomMaficbKocTi. TakuM 4MHOM, 11i IMTAaHHA C/IiJi BBaXXKaTy MUTaHHAMM CYCIIi/b-
HOTO iHTe€peCy B CY4aCHOMY POCIJICBKOMY CYCHiNIbCTBI. ... [Tomyk icropmynoi
IIpaBAV € HEBiJ €EMHOIO YacTMHOKI CBOOOAY BMpaKeHHS HOIJIAAIB. ... OgHak
Ba)K/IMBO 3a3HAYMTY, 110 TaKi IMTAHHA 3aC/TyTOBYIOTh Ha BUCOKMII piBE€Hb 3aXM-
CTY, TapaHTOBaHMI IMOMITUYHUM BUCTYIIAM, 1 110 HaljiOHA/JIbHI CyAX IOBMHHI
BpaxoByBaTH Iii eneMeHT» (§ 91) [26].

Bucnosku. IlincymoByrouy, 3ayBaXMMO, IO IPOBEJEHE NOCTi[KEHHA
ZI03BOJIMJIO AiITU TaKUX BUCHOBKIB:

IIpaBo Ha mpaBAy HalYacTillle pO3INALAETbCA AK YAaCTMHA iHIIMX IIpaB,
rapaHTOBaHMX IIPABOIIOAVHHIMM aKTaMJ — HAIIPUKJ/IAJ, IpaBa Ha KUTTs, 3a00-
POHU KaTyBaHH:A, CBOOOAM BUpaKeHH IOIIA/IB, IpaBa Ha CIIpaBe/INBIIL CYT
Ta eeKTVBHUI 3aci6 IOPUANYHOTO 3aXMCTY TOIO. TMM He MeHII, OCTaHHIM
9acOM MOJKHA IIOMITUTM TE€HMEHII0 O ITOCWIEHHA BM3HAHHA CaMe IIpaBa Ha
IIpaBJy AK OKpPEMOro IIpaBa.

IIpaBo Ha mpaBAy BUMHMKAE AK Pe3yAbTaT MAcCOBUX IIOPYLIEHb IIPaB
JIOIVHY — SIK B YMOBaX 36pOifHOTO KOHQIIKTY, TaK i B yMOBaxX AMKTAaTypH, 110
CYIIPOBOJ)KYETHCA pO3IPaBaMU 3 HE3TOHUIMI.

IIpaBo Ha npaBRy poO3INAKAETbCA i AK IHAMBIgyaNTbHE IPABO IOCTPaXKza-
nux oci6 i iX poudiB 3HATY IpaBAy PO KOHKPETHI 37I04MHY, TaK K i Oi/IbII
HIMPOKO AK KOJIEKTMBHE IIPaBO — MPAaBO CYCIII/IbCTBA 3HATYU IIPaBAy PO IOAil,
AKi BiOyBamucs y LbOMY CYCHi/NIBCTBI, IX MPUYMHM, HACHIAKM i MOKapaHHS
BIHYBATHX OCi0.

Pornb mpaBa Ha IpaBAYy A1 HOCTKOH(IIKTHOTO BpeTy/TI0BaHHSI HEMOX/INBO
nepeouinnTi. CaMe JOCI/KEHHS i PO3KPUTTA IIPaBJy € 3aII0PYKO0 pedriekcil
Y CYCHi/IbCTBi i CTAaHOBUTD COO0I0 OffHY 3 TApaHTiil HETOBTOPEHHS.

3 oIARy Ha HellepeciyHy BaXK/IMBICTh, IIPaBO Ha IpaBAy Mae OyTy BU3HA-
YaJIbHOK CK/IIOBOX0 IIOBOEHHOTO BiJHOB/IEHHA YKpaiHm. Bpaxosyroun Te, 1o
Be/IMKa YacTuHa iHdopMaLii Ipo )XepTB pociiicbkoi 30poitHoi arpecii mpoTn Ykpa-
HU HaJIOXNUTD YPSLY Aep>KaBU-arpecopa, BUMora Iepepadi uiel indpopmanii ykpa-
fHCPKOMY CYyCIIIBCTBY 3arajioM Ta ONMM3BKMM 0c006aM IOCTPaXKJaIuX 30KpeMa
Mae Oy Ty 000B’SI3KOBOIO YaCTVHOIO IMOBiPHOTO IIEPETOBOPHOTO IIPOIIECY.
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Summary. The article is devoted to exploring the role of the right to truth in post-conflict
settlement processes. The study emphasizes that the right to truth is a crucial condition for
achieving justice for victims, ensuring accountability of perpetrators, and establishing guarantees
of non-repetition. The approach to the right to truth is analyzed through the lens of universal
and regional standards, particularly the practices of the Inter-American Commission on Human
Rights, the Inter-American Court of Human Rights, the European Court of Human Rights,
international tribunals, and United Nations bodies.

The article examines the historical evolution of the concept of the right to truth, from
its early manifestations after World War II to its modern understanding as both an individual
and collective right. Special attention is given to the experience of Latin America, where
the right to truth developed as a response to civil wars and mass human rights violations. Using
the examples of El Salvador and Ecuador, the article shows how ensuring the right to truth
contributed to establishing the facts of mass atrocities, shaping the collective memory of events,
and strengthening post-conflict peace.

The article also analyzes the practice of the Inter-American Court of Human Rights,
which gradually recognized the right to truth as a separate component of states’ obligations to
ensure justice, access to courts, and freedom of information. In the European context (through
the practice of the European Court of Human Rights and the International Criminal Tribunal for
the former Yugoslavia), the right to truth is mainly considered in connection with the obligation
to properly investigate violations of fundamental rights guaranteed by the European Convention
on Human Rights.

Particular attention is devoted to the universal level, especially the work of the United
Nations and the provisions of the International Convention for the Protection of All Persons from
Enforced Disappearance. In reports and resolutions of the UN Human Rights Council and the UN
High Commissioner for Human Rights, the right to truth is a key instrument for preventing
impunity and ensuring the non-repetition of violations.

In the final part of the article, the importance of the right to truth for Ukraine’s future
post-conflict recovery is emphasized. The author calls for international standards on the right
to truth to be taken into account when developing recovery measures, particularly in preserving
and transmitting information about victims and crimes committed during armed aggression.
The article argues that the right to truth must become a fundamental element of the reconciliation
and restoration process of Ukrainian society.

Key words: right to truth, transitional justice, post-conflict settlement, solidarity, crisis,
justice, human rights.
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acmipaHT Kadeapu Mi>KHapOZHOTO mpaBa
HapyanbHO-HayKOBOro iHCTUTYTY Mi>KHApOJHNX BifHOCHH
KuiBcbkoro HanioHanbHOro yHiBepcuteTy iMeHi Tapaca IlleBuenka

3ABEIMNEYEHHA AOTPUMAHHSA NMPAB AUTUHU
MA YAC MDKHAPOAHOIO 36PONHOTIO KOHOAIKTY

AHotania. Y crarti FOCHKyeTbcs MDKHAPOAHO-NIPABOBI CTaHJAPTH 3abe3edeHHs:
JOTPUMAHHA IIpaB JUTMHY IIJ 4ac MDKHApOJHOTO 30poitHOro KOHQIKTY. 3aXucT mpas AiTeit
B YMOBaX 30pOilHNX KOH(TIKTiB € HaJ3BIYAIHO aKTya/lbHOW Ta CK/IA/JHOI0 IIPABOBOIO i COLi-
QIPHOI0 TIPO0/TIEMOI0, fIKa TOTpebye KOMIIEKCHOTO HOPMATHBHO-IIPABOBOTO PEryIIOBAaHHA Ha
MDKHAapOZHOMY Ta HallioHaTbHOMY PiBHAX. OfHUM i3 K/TI090BYX MiXKHAPOIHMX IPABOBMX aKTiB,
LII0 Pery/IIoe 3aXVCT LMBIIBHOTO HaceNeHHs y 30poiiHux KoHdikrax, € logaTkosuit [Iporokon
IT mo *Kenescokux xouseniit. Jopatkosuit [Ipotokon II fo YKeneBcbkux KoHBeHIil BIepie
B icTOpii MDKHApOAHOTrO IpaBa Ta pasa 36poitHIX KOHPIKTIB Kopudikye 3a60poHy HamaziB Ha
LIVBiTIbHE HaCeTIeHHs, @ TAKOXX 3a00POHY 3aCTOCYBAHHSA CU/IM IPOTU OKPEMIUX LUBITBHUX OCI6.
3oxpeMa, MDKHAPOAHe TyMaHiTapHe IPaBO MICTUTb HpAMY 3a00pPOHY aKTiB HacCWIbCTBA ab0
II0TPO3 HACUIbCTBOM, OCHOBHOIO METOI SKNX € 3a/LIKYBaHHA LMBiIbHOTO HaceneHHA. Taxkum
YJHOM, IOCTYIIOBMII PO3BUTOK MIXKHAPOJHO-IIPABOBMX HOPM CBiff4UTh IIPO IIPATHEHHA CBITO-
BOI CIII/IBHOTY 3a0e3MevnTy Ai€Bi MeXaHi3My 3aXVCTY fiiTell Ta iHIIMX LMBIIBHUX OCi0 mif yac
30poitHNX KOHQIIKTIB, 3aKPIIIIIOI0YM OCHOBOIONIOXKHI IPUHIUIN TYMaHITapHOro mpaBa. Mix-
HapoJHe r'yMaHiTapHe NPaBo BCTAHOB/IIOE ClIeliiabHi MeXaHi3MM 3aXUCTY AiTel IijJj 4aC BOEHHUX
niiit, 3okpeMa KeHeBcbKi KoHBeH1ii 1949 poky, ixHi [JomaTkosi npoTokomu 1977 poky, KonseHnisa
OOH npo mpasa autuan 1989 poky Ta ii Gakynprarusanii mporoxon 2000 poxy I0A0 y4acTi
niteit y 36poitHux koHQikTax. i JOKyMeHTH 3aKpilIioTh OCHOBOIONOXKHI MPYHININ 0X0-
pOHU AiTeit, 3a60pOHAITH iXHe 3aTy4eHHs JI0 BiiiCbKOBUX JIifi Ta Iepe6adaoTb 0COOMMBIIL CTa-
Tyc fiiTeit y 36poitHyx KoHrmikTax. Oco6/MmBOro sHa4eHHA MITAHHSA 3aXICTY IIpaB fiiTell HabyBae
y 3B’A13KY 31 36poIHOI0 arpecielo pocificbkoi peneparii mpotn Ykpainu, o CipuuMHIIa MacoBi
NOpPYIIEHHA [IPaB AUTHHA. 30KpeMa, AiTH 3a3HAI0Th ICUXOMOTIYHMX i QI3MYHMX TpaBM, BTpa-
4aloTh JOCTYIH /10 OCBiTM Ta MEAMYHOI JOIIOMOTH, CTAl0Th XepTBaMyl IMPUMYCOBOI AeMopTarii
Ta ifeonorivHol 06poOKM Ha TMMYACOBO OKYIIOBAHMX TepuTOpisx. MiKHapopHe mpaBo, x04ya
It Iepepibayae HU3KY MeXaHi3MiB 3aXVCTY, He 3a0e3Meuye HaJle)KHOTO KOHTPOJIIO 3a IXHIM BUKO-
HAaHHM, 1[0 3YMOB/II0€ HeOOXiHICTh YJOCKOHA/IEHHS IIPaBOBYX HOPM. AHaJIi3 IPaBOBUX JJOKY-
MEHTIB CBifYNTb NP0 HeOOXifHICTh pO3MINMpPEHHS IPUCANKII MIXHAPOFHOrO KpMMiHaTbHOTO
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CYAY LIIOfi0 37I0YMHIB IIPOTH fiiTell, CTBOPEHH: e(peKTUBHOTO MeXaHi3MY IOBEPHEHHS HE3aKOHHO
TepeMillleH)X JIiTeil, a TAKOK po3poO/meHHs OIIBII YiTKIX HOPM, 1O PEery/IIo0Th AK IPAMY, TaK
i HempAMY y4acTb HiTell y BiliCbKOBMX [ifiX. B yMOBaX Cy4acHMX BOEHHUX 3arpo3 aKTyalbHUM
€ BJIOCKOHAJIEHHA MEXaHi3MiB MDKHAPOJHOTO KOHTPO/IO 33 BUKOHAHHAM JiepKaBaMU CBOIX
3000B’s13aHb LIOAI0 3AXVCTY AiTell, a TAKOX IIOCU/IEHHS CHIBIPaLi MIXK Jep>KaBHUMM OpTaHaMI,
MDKHapOJHMMM IIPABO3AXMCHUMI IHCTUTYLIIAMM Ta TPOMAZIAHCHKMM CYCIIIIBCTBOM.

KmroyoBi cmoBa: MbKHapoiHe T'yMaHiTapHe IIpaBo, IIpaBa AMTUHU, MiDKHApORHi CTaH-
IAPTY IIPaB JIORVIHM, 30pOiHMIT KOHQIIKT, MDKHAPOJHE KpUMiHa/IbHE IIPaBo.

IToctanoBka nmpo6nemu. OfHi€l0 i3 OCHOBHUX MpPO6/IeM CyJacHOTO MiX-
HapOJHOTO I'yMaHIiTapHOTro IIpaBa € 3abe3IeYeHHs JOTPMMAHHS Ta 3aXMCT IPaB
OUTVIHM TiJ 4Yac MbkHapopgHoro 36poitHoro KoHikry. IToBHOMacimTabHe
36poiiHe BTOPTHEHH: POCiiichbKol defepaliil Ha TepuTopio Ykpainu posmodare
24 mororo 2022 poky Ipu3Beno Ho 3arubesi, MopaHeHb, BUKpaJeHHs, He3a-
KOHHOTO YCMHOBJIEHHA JiTeil TPOMajiAH YKpaiHM, 30KpeMa, IXHbOI lenopTalii,
HE3aKOHHOI'O IlepeMillleHHs Ha TepUTOopil Jep)kaBu-arpecopa. [ocmimKeHHA
npobneMaTVky 3abe3ledeHHA NOTPUMAHHA IpaB AUTVHY I 9ac MDKHapop-
HUX 30pOJHMX KOHQIIKTIB CIpUATIME pOo3pO6Li KOMIUIEKCHUX pillleHb II[OfI0
3aXUCTY MOCTPAXKAAINX AiTell, 3a1100iraHHA 3/I09MHaM i IPUTATHEHHS BUHHNIX
IO BiAIIOBiJa/IBHOCTI, IO € 0COOMMBO aKTYa/lbHUM i BOKIMBUM fK I YKpa-
IHM, TaK i I yChbOrO MDKHAPOJHOTO CIIBTOBapMCTBA B KOHTEKCTI BUK/IMUKIB
CbOTOJIEHHS.

AHanmis ocTaHHiX mocmimxeHnsp i my6mikanii. Oxpemi acnekTn 3abesme-
YeHHs JOTPUMaHHs Ta 3aXVCTy IPaB AUTVHM IiJ] 9ac MDKHApOJHOT0 30pOiTHOrO
KOH(IIKTY mocmipKyBany Taki BiTumsHAHI HaykoBLi sk: T.B. Bomonraniscbka,
H.IO. o6poxancekuit, B.C. Hopow, f. I. Tyruuk, 1.®. Kopx, 1.O. Kyzmep-
cbka, O.B. Kpusos’a3, O.®. Menbunuyk, A.Jl. Mycienko, JI.B. IlepeBanosa,
B.K. Pub6auexk, B.B. Uepro6yxk, /.M. Illo6neit Ta inmii. B ymoBax 36poiiHoi arpe-
cii pociricpkoi depepanii mpory Ykpainu nopyiieHHs IpaB AiTeil HaOyIm Maco-
BOTO Ta CHCTEMHOTO XapaKTepy, 10 0OYMOBIIIOE aKTya/lbHICTb 1 HEOOXifHICTD
IpPOBeJIeHHA MOJAIbIINX HAYKOBUX JOCHI/KEHb i3 JaHOI TeMAaTMKM, a TaKOX
po3poOKy epeKTVBHMX IPABOBUX MEXaHi3MiB 3aXMCTy IIpaB AUTVHM Ta IPU-
TATHEHHA BYUHHUX y IIOPYLIEHH] IIpaB JUTUHY IO BifTIOBiZa/IbHOCTI.

IlocTaHoBKa 3aBmaHHA. 3aBJAaHHAM CTATTi € JOCHTIJ)KEHHS MDKXHapOJ-
HO-IIPaBOBMX CTaHZApTiB 3a0e3NedyeHHS JOTPUMAHHSA IIpaB AUTVHM IIif 4ac
MDKHapOJHOTO 30pOITHOTO KOHQIIKTY, a TAKOXX OOIPYHTYBaHHS HeOOXiTHOCTI
BJIOCKOHA/IEHHA ICHYIOUMX MDKHApOMHMX IIPAaBOBMX MEXaHI3MIB 3aXUCTY IIpaB
AUTUHY TiJ 9aC MDKHApOIHMX 30pOitHNX KOH(TIKTIB.

Buknapy ocHOBHOro Marepiany. 3aXycT IpaB JiTell B yMOBax 30pOIHMX
KOH(TIKTIB € CKIaJHOI0 IPAaBOBOKI Ta COLIAJBHOK IPOOIEMOIo, siKa MOTpe-
0y€e KOMIUIEKCHOTO HOPMAaTMBHO-IIPABOBOTO PEry/TOBaHHs Ha HAl[iOHAIbHOMY
Ta Mi>kHapopgHOMYy piBHAX. OCHOBY IpaBOBOrO 3abe3nedyeHHs y Liill cdepi cTa-
HOBJ/IATb MDKHApOAHiI AOKyMeHTH, 30KpeMa: IV JKeHeBcbka KOHBeHIis Ipo
3aXMCT LUBITBHOTO HacenmeHHA 1949 poky [1], Homarkosuit mporoxon II mo
JKeneBcpknx xoHBeHIinn 1977 poky [2], Kousennis OOH npo nmpasa gutuHu
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1989 poxky [3], KonBeHuis nmpo 3a6opoHy Ta HeraifHi 3aXoiy IOAO JIiKBigaii
Harripmmx ¢opm putsadoi mpani 1999 poky [4], a Takox PakyabTaTUBHUI
npoToKoNn 1o KoHBeHNil mpo mpaBa JUTMHM IIOAO y4YacTi #iTeit y 30pOITHUX
koHrmikTax 2000 poky [5]. Oxpim 11bOTO, 3HAYHY PONIb BifirpaloTb HOPMU 3BU-
YaifHOTO MDKHapOJHOTO T'yMaHiTapHOTO IpaBa, sIKi 3aKPiIUIIITh 0COOMMBIUI
CTaTyC HiTell y CUTYaLiAx 30pOiHUX KOHQIIKTIB Ta BCTAHOBIIIOIOTb 000B’A3KM
JiepyKaB ILI0f{0 IXHBOTO 3aXUCTY [6, c. 437].

B ymoBax BoeHHOro craHy Ta 30poiHOi arpecii pociiicbkoi depepamii
npoTy YKkpaiHy 0co6/1MBOI aKTya/IbHOCTI HaOyBa€ MUTAHHA peabHOro 3abes-
IIeYyeHHs IIpaB fIiTell, AKi 3a3Ha/IM HETATVBHOTO BIUIMBY OOOBUX Jili, BTpPATHUIN
OaTbKiBCbKe IMIKTyBaHHA ab0 OINVHWINCA y CKIaJHNX >KUTTEBMX 0OCTaBUHAX.
EdexTnBHMIT 3aXUCT AiTeil y TAKMX YMOBaX BYMara€e CKOOpAMHOBAHOI B3a€MOil
Jep>KaBHUX OPraHiB, MDKHAPOJHUX OpPraHi3aliil, IpaBO3aXUCHUX IHCTUTYLIN
Ta TPOMAJAHCHKOTO CYCIIIZIbCTBA. 3pOCTalyYa Ki/IbKiCTh HOPMaTMBHO-IIPAaBO-
BJX aKTiB, CIPAMOBAHMX Ha PErylOBaHHA IPABOBOIO CTATYCy AiTel, a TaKOX
ixHix 6aThKiB, OMIKYHIB Ta iHINMX 0Ci0, 10 3/i/ICHIOIOTD MiKJTyBaHHs, 3YMOBIIIOE
HeOoOXiTHICTh rapMOHi3allil 3aKOHOJABCTBA BiJIOBITHO 10 Cy4YaCHMX BUK/IMKIB
[7, c. 54].

Sk 3a3HavaeTbes y jornosini OOH «Brmus 36 poitHNX KOHQIIKTIB Ha JiTeil»
(1996 p.), y mepiof; BOEHHUX [Iifl CUCTEMHO IOPYHIYIOTbCA OCHOBOIIONIOXKHI
mpaBa [iiTeil, cepel SKMUX MPaBO Ha >KUTTS, 30epeXKeHHs CiMeNHUX 3B s3KiB,
OXOPOHY 3[JOPOB’sI, OCBITY, 0COOMCTUII PO3BUTOK, & TAKOXK IIPABO Ha HAJIOXKHUI
piBeHDb miKTyBaHHA Ta 3axucTy [8]. BifHOB/IEHHA Ta rapaHTYBaHHA IUX IIpaB
€ Oe3nocepeHiM 3aBJaHHSAM HAIl[iOHATbHUX Ta MDKHAPOMHUX OPTaHiB BIIAfM,
CyHOBMX IHCTUTYLi/l Ta IpPaBO3aXMCHUX OpraHisaniil. BpaxoByro4m cydacHi
pearii BilfHM, ITOCTae HEOOXiHICTH OIEPATMBHOIO 3aKOHOZABUOIO BPeETYIIO-
BaHHA OKPeMMX aCIeKTiB 3aXUCTY AiTell, AKi HeMOXK/IMBO 3a0e3IIeYNTI B MeXKax
3arajIbHUX NPABOBYX IIPOLERYP, 110 3aCTOCOBYIOTHCA y MUPHMII Yac. Boennmit
CTaH Ta aKTUBHI 60710Bi Ail GOpMYIOTb HOBi BUK/IMKM /s IPABO3aXMUCHOL CHC-
TEMU, a OT>Ke, TPAAUIIi/HI MeXaHi3Mu 3abe3ledeHHs NpaB fiTell MOTPeOyOTh
MofiepHi3auii Ta aganTarii 7o HaA3BUYANHUX YMOB [8].

OpHuM i3 mepmmx Mi>KHaApOZHMX HOKYMEHTIB, IO 3acCBilYMB 3aHEIOKO-
€HHS CBiTOBOI CIi/IBHOTM IIOJI0 CTAHOBMIIA JiTell Y KOHTEKCTi 30pOITHMUX KOH-
¢nikriB, cranma Jlexmapalis po mpaBa AUTUHMY, yXBaneHa y 1959 poui [9], mo
CTaJI0 HEePLIVM KPOKOM JI0 MDKHAPOJJHOTO BI3HAHHS HEOOXiTHOCTI 0COO/IMBOrO
3aXMCTY JiTel i yac BilicbKOBMX KOH(PIIKTIB. Bak/mBMM eTarom y po3BUTKY
MDKHapOJZHO-IIPaBOBMX HOPM ILIOJO 3aXMCTY JiTeN y Iepiofy BOEHHUX MiN
CTaI0 NpUMHATTA y 1974 poni Jlekmapanii mpo 3axucT >KiHOK i fiTeil y Hafi3BU-
JaifHNX obcTaByMHAX i mix yac 36poitHux KoHGikTiB [10]. Y 11pOMY JOKyMeHTI
MICTATHCA peKOMeHalii lepyKaBaM 1100 HaJJaHHA CIIeLia/IbHOTO 3aXMCTY XKiH-
KaM i JIiTAM, SIKi HajeXXaThb JO0 UBiIbHOTO HaceleHH.

7KeHeBcbKa KOHBEHIIis IIPO 3aXMCT LIVBIIbHOTO HAaCeNEeHHS Iifl Yac BifHU
Biz 12 ceprHa 1949 poky BM3Hauae 0cOOMMBMIL CTATyC AiTeil y mepion 30poii-
HUX KOH(QIIKTIB, X04a il He BUOKPEMJIIOE IX K OKpeMy KaTeropito 3axmcry. Tax,
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crartsa 14 niei KonBennii nepen6ayae MOXXIMBICTh CTBOPEHHS CaHITapHUX i 6€3-
IIeYHVIX 30H SIK Y MUPHMIA Yac, TaK i B nepioy 36 poitHNX KOHDIIKTIB, 110 103BO-
nsie 3abe3mednT 3aXUCT AiTet 7o 15 pokiB Bif HacmifkiB BoeHHMX miit. Bif-
HOBiTHO 10 CTaTTi 17, KOHQMIKTYI0Yi CTOPOHY MOXXYTb YK/Ia[jaTy YTOAN IIOfO
eBaKyallil fiTeil i3 3aXOIUIEHNX Y¥ OTOYEHUX 30H, @ TAKOX TapaHTyBaTu OesIe-
PELIKOAHUI JOCTYI IO HUX IPEeICTAaBHUKIB JYXOBEHCTBA, MEIUYHOIO IIEPCO-
HaJTy Ta HeoOXigHOTrOo caHiTapHOrO 3abesneyeHHs. Oxpemi monoxeHHs KoHBeH-
11ii, 30Kpema crarti 82 Ta 89, 3aKpilI0ITh 0cO6/MBI TpaBa fjiTell y BUIagKax X
iHTepHYBaHHS, 30KpeMa I[O0 YMOB PO3CeIeHHA Ta 3abe3eyeHHs JOTATKOBOTO
Xap4yyBaHHSA [1].

[IpyHIMIT 0cOO/IMBOrO 3aXMCTY AiTeN i yac 36poiHMX KOHGIIKTIB 3aKpi-
IJIEHNI y MDKHapOJHOMY IIPaBi, 30KpeMa B JOJATKOBMX MPOTOKO/Nax o sKeHe-
BCbKMX KOHBEHIIM. BifnoBigHO 10 IbOro NPUMHLMNITY, JiTU KOPUCTYIOTHCA OCO-
0/1MBOI0 IIOBArolo Ta 3aXMCTOM Bij Oyfb-sAKuX GOpM HaCUIbCTBA Ta IIOCATAHb.
Hep>xaBu, AKi 6epyTb y4acTb y KOHQIKTI, 30008’ A3aHi HaflaBaTu HiTAM HeoO-
XiTHMIT 3aXMCT i OIOMOTY, BPaXOBYIOUM iXHiil Bik abo iHmi oco6muBi o6cTa-
BUHI [6, c. 438].

OpHMM i3 KTI040BMX MDKHApOJHMX IIPAaBOBMX AKTiB, 11O PETY/IIOE 3aXNUCT
IIVBiIBHOTO Hace/leHHs y 30poitHux KoHpmikTax, € [Jogatkosuit [Iporokon II fo
JKeHeBChKIX KOHBEHIIiN. BifmoBigHo Ko cTarTi 13 1bOr0 JOKYMEHTA, IMBIiIbHE
Hace/IeHHs Ma€ IPaBO Ha 3arajJIbHMIT 3aXVCT Bij HeOe3IeK, CIpUYMHEHNX Bili-
CbKOBUMU [iiAMIU. BogHOYAC y TEKCTi MPOTOKOIY BifICYTHE 4YiTKe BM3HAYEHHHA
IIOHATTA «LMBIJIbHE HACEIEHHA», 1[0 CTBOPIOE IIPAaBOBY HEBM3HAYEHICTh, 0CO-
611MBO y BUIAJKaX, KOMU JIEThCA NPO 30pOiiHI NOBCTAaHHA ab0 aHTUYPAROBI
pyxu. 3riflHO 3 OCHOBHUM NPUHLNIIOM, 3aKPIllJIeHUM Yy Liill HOpMi, IJMBi/IbHI
0co6M KOPUCTYIOTbCS 3aXMCTOM JIMIIE 33 YMOBU, 1[0 BOHU He OepyThb Oesmo-
cepenHbOI y4acTi y BilicbkoBux paisx [2]. Jomarkosuit I[Tporokon II go JKene-
BCHKMX KOHBEHIIiJl BIIeplile B icTOpil Mi>KHApOJHOro IpaBa Ta ImpaBa 30poitHNX
KOHQIKTIB Kopudikye 3a00pOHY HalaiiB Ha LMBiTbHE HAaCETEHHs, a TAaKOX
3a60pOHY 3aCTOCYBAHHS CUM/IM IIPOTY OKPEeMUX LIMBITBHMX 0Ci6. 30kpema, Mix-
HapoJiHe TYMaHiTapHe IIPaBO MICTUTH IPsAMY 3a00POHY aKTiB HacUIbCTBA ab0
IIOIPO3 HACU/IbCTBOM, OCHOBHOIO METOIO AKMX € 3a/IAKyBaHHA LMBiJIbHOTO Hace-
neHHA. TakuM 4MHOM, NMOCTYNOBMII PO3BUTOK MiXKHApOMHO-IIPAaBOBUX HOPM
CBiJYNTP MPO IparHeHHs CBITOBOI CHIIBHOTY 3a0e3neynTy Ji€Bi MeXaHi3Mu
3aXMCTY JjiTeil Ta IHIMX HMBIIBHMX OCi6 mif yac 36poiiHNX KOHQIIKTIB, 3aKpi-
IJIIOI0YY OCHOBOIIONIOXKHI IPYHLINMIIY T'YMaHITapHOTO IIpaBa.

3HayHMII BHECOK Yy HOpPMaTuBHe 3a0e3ledeHHs 3aXMCTY JiTell y Imepiof
MbKHapogHMxX 36poitHux KoH(IKTIB 3po6una KoHBeHIist mpo mpaBa JUTHHU
[3]. ¥ crarti 38 11pOr0 MIXXHAPOZHOTO [JOKYMEHTA 3aKpillJIeHO 3000B’sA3aHHSA
Aep>XaB IOBa)XaTy Ta NOTPUMMYBATUCA HOPM MiDKHApOJHOTO T'yMaHiTapHOTO
IpaBa, 10 CTOCYIOTbCA 3aXUCTY AiTeit. KpiMm Toro, gep)kaBHi opraHu NOBMHHI
BXVBAT/ HEOOXiJIHMX 3aXOfiB JyIs 3a0e3neyeHHs MaTepia/bHOI Ta MeRUYHOI
JIOTIOMOTY JiTAM, fAKi Hepe6yBaloTh y MiKyBaJbHUX 3aK/IaflaX UM CIIellianizoBa-
HIIX YCTAaHOBAX, a TAKOXX CIIPYATY IOIIYKY IXHiX popndyis (cT. 30).
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@axynpratusHuit mpotokon 2000 poky fo KonBeHwii npo npaBa gUTUHNY,
IO PEryIio€ MUTAHHS y4acTi JiTeil y 30poilHMX KOHQIIKTaX, € Ba>K/IMBUM
MDKHapOJJHO-IIPAaBOBMM JJOKYMEHTOM, SAKUI IOCMIIOE MONOKeHHA KoHBeHii
B HU3I[i K/IFOYOBUX acIeKTiB [5]. OgHuM i3 i10ro 3HaYHMX JOCATHEHD € IiJBU-
IIeHHs MiHIMa/IbHOTO BiKY JOOPOBIIBHOI y4acTi fiiTeil y 30 poitHNX KOHQTIKTaX,
10 CIpUAE 3MILTHEHHIO MEXAHI3MiB 3aXICTY [iTell y BOEHHMUIA Yac.

[Ipore 3asHayeHnit JOKyMEHT, Ha AYMKY B.B. beneB1oBoi, He MO>KHa BBa-
YKaT¥ ITOBHICTIO 3aJJOBIIbHVIM, OCKiJIbKY BiH MiCTUTD HU3KY OOMeXXeHb. 30KpeMa,
000B’A30K [iep)KaB-Y4aCHMIb BXKVBATHU 3aXOfiB OO0 HESONYIIEHHS y4acTi
niTeit y 306portHMX KoHGIiKTax cOpMY/IbOBAHNI Y JOCUTD 3arajIbHill popMi, 110
BUIMArae Jmine IpUIHATTA «yCiX MOKIMBUX 3axofiB». Kpim Toro, meit 060B’s-
30K IOLIMPIOETHCS BUK/IIOYHO HAa BUIAJKM NPSIMOI y4acTi AiTeit y 6010BUX
IiAX, TOAi SIK 3arpo3y, IOB’sA3aHi 3 IXHbOI HENPSIMOI0 y4acTIO, 3a/IMIIAI0ThC
[103a MeXXaMJ IIPaBOBOT'O PEry/lIOBaHHH, 110 MO)Xe€ MaTy CepIO3Hi HeraTMBHI
Hacnigky. OpHi€o 3 HallBOXIMBIMX nepeBar PaKy/nbTaTUBHOIO IPOTOKOIY
€ BCTAHOBJIEHH: 9iTKOI BMMOTH IIOJ0 MiIBUIIIeHHS MiHIMa/JIbHOTO BiKy 000B’s13-
KOBOro npusoBy. Lle cyTTeBuit Kpok ynepeq y nopiBHAHHI 3 KonBeHIi€0 npo
npasa guTuHY Ta [logaTkoBuM npoTokonoM I mo JKeHeBCbKMX KOHBEHIIMN, AKi
NulIe peKOMEHYIOTD Jiep>KaBaM-y4aCHULISIM «HaMaraTucs BifjlaBaTy IIepeBary
ocobam crapiuoro Biky» [11, c. 12]. Takum unnHOM, X049a PaKy/IBTATUBHUI IPO-
TOKO/ 2000 pOKY MiCTUTD Ba>K/IVBi II0/I0XKEHHS 100 3aXUCTY AiTeil y 30portHIX
KOH(IIiKTaX, 10r0 HOPMaTVBHUI ITOTEHIia/l HOTPeOYe IMOaNbIIOrO BIOCKOHA-
NeHHs s eeKTUBHOTrO 3abe3IedeHHs] KOMIUIEKCHOTO 3aXMCTY IIPaB JUTIHU
B YMOBaX BOEHHUX Iill.

MixHapopHuit 36poitHuii KOHQMKT B YKpaiHi copuuymHuB MacmTabHi
IIOPYLIEHH NIPaB JiTeN, 0 BUABNIAETbCA Y BUMYIIEHOMY IlepeMillleHHi 3Ha4-
HOI YaCTVMHM JUTAYOrO HaceleHH:A AK y MeXXaX KpalHM, Tak i 3a ii KOpJJOHaMI.
Maibke 70% yKpaiHCBKMX pAiTelr Oyny 3MyIIeHi HOKMHYTH CBOI JOMIBKY, IIO
IIPU3BEJIO 0 PO3/TyKM 3 6aTbKaMy, sIKi ab0 CTa Ha 3aXMCT KpaiHy, abo He Masu
3MOT'M BUIXaTy pa3oM i3 IiTbMU Yepe3 0OMe>KeHHsI BOEHHOTO CTaHy [12, c. 739].
Ha TuM4acoBO OKYIIOBaHMX TEpUTOPiAX 3a3HA€ CUCTEMHMX YTUCKIB YKpaiH-
CbKa i€HTUYHICTD, IO IPOABIAETbCA y IPUMYCOBOMY BIIPOBAJI>)KEHHi Bja-
JI0I0 pOCiiichKoi Qemepanii BIaCHUX OCBITHIX CTaHAAPTiB, MaHINYIATUBHOMY
BIUIVBI Ha CBiJOMICTB MiTell Ta MOJIOZI, (bOpMYBaHHi MO3UTUBHOIO CTaBJIEHHS
JI0 iepKaBU-arpecopa i okymnaniiaoi apmil. Binbysaerbcs cBimome oOMexxeHHS
JNOCTYIly 10 PifHOI MOBM Ta iCTOPpil, 1[0 CIIpAMOBaHe Ha 3MiHY HalliOHA/IbHOI
camoinenTudikanii gireit. Kpim toro, miteit akTuBHO 3a/71y4aloTh IO BOEHI30Ba-
HUX GopMyBaHb, 110 € TPyOUM MOPYIIEHHSAM HOPM MDXHApOJHOTO TYMaHiTap-
Horo npasa [12, c. 740].

Ha cporopni, ocHOBHuMMM mpobneMaMy 3a0e3lleYeHHsA MOTPUMAHHSA
Ta 3aXVUCTY IPaB AUTVHMA ITiJi 4aC MDKHAPOJHMX 30pOTHNX KOH(ITIKTIB, Ha HALITY
IYMKY, 3a/IMIIAI0TbCS HACTYIIHI: BiiCYTHICTD epeKTMBHOrO MiKHapOJHO-IIpa-
BOBOT'O M€XaHi3My ITOBEpHEHHA HE3AaKOHHOTO IIepeMillleHNX JiTel i3 TMMYacOBO
OKYIIOBAaHMX TEPUTOPIil; HEJi€BUI MeXaHi3M MIXXHAPOJHOTO IepeciiflyBaHHA
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Ta NPUTATHEHHS IO BiIIOBija/IbHOCTI BOEHHUX 3JI0YMHIIIB; Yepe3 60i10Bi Aii
Ta OKYIIAII0 JiTV N030aB/IAI0TCS MOXKIMBOCTI OTPUMYBATHU SKICHY MEIMYHY
JIOTIOMOT'Y Ta OCBITY, 110, Y CBOIO Yepry, 0OOMeXXye Ta HOPYILIYE OCHOBHI IIpaBa
IiTel; cydacHi MKHapOIHI HOpMM PEeryIIOITh IIEPEBAXKHO IIPAMY Y4acThb JiTei
y BiliCbKOBMX [isIX, TOJi SIK iX HempsiMa y4acTb (HaIpUKIIAJ, BUKOPUCTAHHSA K
Kyp €piB, IINNUTYHiB, HOCIiB IPUIIAciB) 3a/MMIIAE€THCS 1032 HATIEXKHIM IIPAaBOBUM
perymoBaHH:AM; KoHBeHIisA npo npasa auTtyHY Ta ii PaKy/nbTaTUBHUIL IPOTO-
KOJI LIIOf10 YYACTi AiTeit y 30 poitHIX KOHQIIKTaX Iepe6adaoTb eBHi 0008’ A3KN
iep>KaB I[OfI0 3aXVCTY JiiTell, KOHTPOJIb 32 iX BUKOHAHHAM € OOMEXXEeHVIM.

I3 MeTOI0 BUPpIllleHHs 3a3Ha4eHUX Buille MpobieM 1[0[0 3abe3neveHHs
HOTPYIMAHHA IIpaB AMTUHMY IIifj Yac MDKHAPOZHOTO 30pOITHOrO KOHQIIKTY, Ha
Hallly JIYMKY, JOLII/IbHO: IIO-IIepIlie, POSIIMPUATY NPAaBOBE BU3HAYEHHA Y4acTi
miTeit y MKHapofHOMY 30poitHOMY KOHQIKTI (HeOOXiTHO JOMOBHUTY MiX-
HapOJIHi Yroay IOJIOKEHHAMM, 1[0 3a00pOHAITH Oy/b-AKy GOpMy 3amydeHHs
miTell Ko BiICbKOBUX [ilf, BKIIOYAa04M NOIOMDKHI QyHKLIi); mo-gpyre, chop-
MyBaTy e(eKTUMBHUI MeXaHi3M 3/Ii/iCHEHHs KOHTPOJII0 Ta MOHITOPUHIY (po3-
HMIVPUTY TOBHOBA)KEHHA MDKHAPOJHMX IHCTUTYLiN, 30KpeMa, Komitery OOH
3 IIpaB JUTHHY I 3[iICHEHHA )XOPCTKIIIOrO KOHTPOJIIO 3a BUKOHAHHAM Jiep-
JKaBaMMl CBOIX 3000B’s13aHb); IO-TPETE, MOLJIPHO PO3MIMPUTH HOPUCAUKIIIO
Mi>XHapOZHOTO KPMMiHA/IBHOTO CyAy IOAO 3/I0YMHIB IIPOTH JIiTel, a TaKOX
3aIIpOBAJUTHU CIIellia/IbHi MeXaHi3MU IepeclifyBaHHA Jep>KaBHUX 1 HellepKaB-
HUX Cy0 €KTIB, AIKi BAMHSIIOTD Bi/JIOBiHI IPaBOIOPYILIEHHS.

BucHoBku. 3axucT mpaB fiteit mif yac 30poitHNX KOH(IIKTIB € Haa3BuU-
YajfHO B)X/IMBUM IUTAHHAM, 10 MOTpeOye KOMIIIEKCHOTO IIPaBOBOTO peTy-
JIIOBAaHHA SK Ha HallilOHAaJIbHOMY, TaK i Ha MDKHapO#gHOMY piBHAX. Mi>KHapoaHi
36poliHi KOHQIIKTY CUCTEMHO HOPYIIYIOTh (QYHAAMEHTAIbHI IpaBa JUTUHIL,
30KpeMa IpaBO Ha XXUTTHA, CIM'I0, OXOPOHY 3JOPOB’S, OCBITY Ta HaJeXHMUI
piBeHb 3aXMCTy. Y IIbOMY KOHTEKCTi e(eKTUBHUII 3aXMCT AiTeil BUMArae CKo-
OPAVHOBAHOI [IiANMbHOCTI [Ep)XaBHMUX OpPTraHiB, MDKHApOJHUX Oprasisanii,
IIPaBO3aXMCHUX iIHCTUTYIi Ta TPOMAJAHCBKOTO CycIinbcTBa. CydacHi MiXKHa-
POZIHI HOpMM BCTaHOB/IIOIOTH 3arajibHi CTaHZAPTY 3aXMCTY HiTel, IPOTe HU3Ka
IIPaBOBUX IIPOTa/INH NOTpebye yaockoHaneHHA. Hanpukiaz, @akynpraTuBHUIA
nporokon fo KoHBeHuii mpo mpaBa JuTUHM MICTUTB nulle 3aranbHe Gopmy-
JIOBaHHA 000B’SI3KiB Jlep>KaB LI0/[0 3aII00iraHHA y4acTi fiiTeil y 30pOTHIX KOH-
¢rikTax, mo ycKIagHoe epeKTUBHe MpaBo3acTocyBaHHA. OCHOBY IIPaBOBOTO
3abe3redyeHHs B 11ii1 cdepi CTaHOBIATh MDKHAPOIHI JOroBopy, 30Kkpema JKeHe-
BCbKi KOHBeHIIiI 1949 poky T1a ixni [JogaTkosi npoTokomm, Konsenuia OOH npo
npasa gutyHM (1989 p.), axynrbTaTUBHUI IPOTOKO [10 Hel 00 y4acTi AiTei
y 36poitHux koHikTax (2000 p.), a TAaKOX iHIII aKTM MXXHapOJHOTO T'yMaHi-
TapHOro mpasa. BogHouac 36poitHuit KOHQIKT B YKpaiHi akTyanisyBas IIpo-
6nemy 3abesneyeHHs IpaB AliTeil, AKi MOCTpaXKAany Bix 60MOBUX Jill, BTpPATHUIN
ciM’1 a60 3a3HaMM IHIIMX HEeraTMBHUX HACTIKIB.

MixHapogHe NpaBoO MOCTYNOBO PO3BMBAE MEXAHI3MM 3aXVCTy AiTeil i
qac 30poitHMX KOHQIIKTIB, IIPOTe HasABHI IIPaBOBi IHCTPYMEHTN NMOTPeOYIOThH
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BIOCKOHAJICHHS Ta aJjallTalii IO CyYacHUX BUKIMKIB. Y KOHTEKCTi 36poitHOI
arpecii mporu YkpaiHM 0coOMMBO aKTyaJbHUM € PO3LIVPEHHSI MDKHApOf-
HO-IIPaBOBMX 3aXOfliB i3 ITOBEpHEHHA HE3aKOHHO [IeIIOPTOBAHMX JiTeil, Ipu-
TSTHEHHSI BUHHMX JIO Bi/JIOBiJa/IbHOCTI Ta CTBOpPeHHs e(peKTUBHUX MeXaHi3MiB
MOHITOPVHIY 11 KOHTPOJIIO 3a JOTPMMaHHAM IIpaB JIiTell Y BOEHHUI Yac.
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Krainii I. Ensuring the observance of children’s rights during international armed
conflict

Summary. The article examines international legal standards for ensuring compliance
with the rights of the child during international armed conflict. The protection of children’s
rights in armed conflicts is an extremely urgent and complex legal and social problem that
requires comprehensive regulatory and legal regulation at the international and national levels.
One of the key international legal acts regulating the protection of civilians in armed conflicts
is Additional Protocol II to the Geneva Conventions. Additional Protocol II to the Geneva
Conventions codifies for the first time in the history of international law and the law of armed
conflict the prohibition of attacks on civilians, as well as the prohibition of the use of force against
individual civilians. In particular, international humanitarian law contains a direct prohibition
of acts of violence or threats of violence, the main purpose of which is to intimidate the civilian
population. Thus, the gradual development of international legal norms indicates the desire
of the world community to provide effective mechanisms for the protection of children and other
civilians during armed conflicts, enshrining the fundamental principles of humanitarian law.
International humanitarian law establishes special mechanisms for the protection of children
during hostilities, in particular the Geneva Conventions of 1949, their Additional Protocols
of 1977, the UN Convention on the Rights of the Child of 1989 and its Optional Protocol of 2000
on the involvement of children in armed conflict. These documents enshrine the fundamental
principles of child protection, prohibit their involvement in hostilities and provide for a special
status for children in armed conflicts. The issue of protecting children’s rights acquires particular
importance in connection with the armed aggression of the Russian Federation against Ukraine,
which has caused massive violations of children’s rights. In particular, children suffer psychological
and physical trauma, lose access to education and medical care, become victims of forced
deportation and ideological indoctrination in temporarily occupied territories. International
law, although it provides for a number of protection mechanisms, does not provide for proper
control over their implementation, which necessitates the improvement of legal norms. Analysis
of legal documents indicates the need to expand the jurisdiction of the International Criminal
Court regarding crimes against children, create an effective mechanism for the return of illegally
displaced children, and develop clearer norms regulating both the direct and indirect participation
of children in hostilities. In the context of modern military threats, it is urgent to improve
mechanisms for international control over the implementation by states of their obligations to
protect children, as well as strengthen cooperation between state bodies, international human
rights institutions, and civil society.

Key words: international humanitarian law, children’s rights, international standards
of human rights, protection of children’s rights, armed conflict, international criminal law.
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KY3bMIHE.E.,

aIBOKAT, KAHAWAAT OPUANIHNIX HAYK, JOLIEHT,

moueHT Kadeapu M>KHAPOTHOTO Ta EBPOIEIICHKOTO IpaBa
HanionanpHoro yHiBepcutety «OpecbKa I0pUNIHA aKafxeMisa»

MDPKHAPOAHE NMOKAPAHHA AK «APTYMEHT
CTPUMYBAHHA» HEMMOBIPHUX 3AOAIAHD

AHoTanid. Y cTaTTi HaBefleHO y3arajibHEHHA MpeliMiHapHUX pe3y/bTaTiB AOCTiIXKeHHs
NpO6/IEMaTNKY KOMIUIEKCHOTO OCMIC/IEHHA KOHCTPYKTY CTPUMYBAHHA MDKHAPOHNX 37I0YMHIB
Yy HOKTPUHI MDKHAPOJHOTO KPUMiHAIBHOTO IIPaBa, @ TAKOXK CPOPMOBAHO pOOOUY IilnoTesy LIOA0
TIONEePeHbOr0 OaueHHA CTOCOBHO CIPUITHATTA CTPUMYIOUOro edeKTy IIOKapaHHSA y Iporeci
IpeBEeHLil MaCOBMX 3BIPCTB 3 MO3MLIiJ BYUEHMX-MDKHAPOJHUKIB.

BusasneHo, o nepeBaxHa Oi/bIIiCTb YAB/IEHb PO CTPUMYBAaHH: MDKHAPOJHYIX 3/I0UVHIB
y TIEpIIy Yepry, IK IIPaBUIO, IPYHTYETbCA IIEPEBAXKHO HA TEOPETMYHMX IIPUIYLIEHHAX, BUIIPa-
11bOBaHVX (axiBIAMM-KPUMiHATICTaMy 3 KpUMIHOMOTIYHO IIepCIIeKTHBY, 1110 Oy po3paxoBaHi
Ha BHYTpIlIHbOZIEPXKaBHY cepy. BogHoYac Bii3HaueHO HU3KY BiIMIHHOCTeII K Y po3yMiHHi
BJ3HAYEHHA OCHOBHIIX IIOHATD i KaTeropiit (mepegyciM Ha MpMK/Ia/i TaKMX KIIOYOBUX TEPMiHiB,
AK «CTPUMYBAHH:A» Ta «IIPeBeHIifA»), TaK i po30DKHOCTEl y MiXOf/aX 10 BCTAHOBJICHHA IX 3Mic-
TOBHOI CK/Iaj]0BOI (30KpeMa, B YacTVHi MO3UL[iOHyBaHH:A (eHOMEeHY «CTPUMYBAHH» K OfHi€l 3
1Ii/Ieit CUCTeMM MOKapaHb ab0 MOKapaHHs, 3-TIOMDK iHIIOro). Y 3B’S3Ky 3 LIMM BUCYHYTO Te3y
IIPO HarajabHY HeOOXiHICTh BifjKa/MOpyBaHHA Ta afanTalii iCHyIYMX KOHLENTYaTbHIX KPUMi-
HOJIOTTYHVIX MOJIe/Iel 10 CYYacHMX MDKHApOJHIIX peajtiit y Takuii cioci6, abu octaHHi B6agamch
a6COMOTHO CIIpaBeIMBIUMI LA Liifefl MKHApOJHOTO KOHTEKCTY.

BuokpemieHo [Ba IMifXOAM WIOJO POMi Ta 3HAYeHHA MOKApaHHA y MpOLeci CTpUMY-
BaHHA Ta NPEBEHLII: iHTeTrpaNbHMIL, — B AKOMY 3arpo3a IIOKapaHHA i caMe IIOKapaHHA Bifjirpa-
10T BUK/TIOYHY (YHKIIIIO Ta i30/1bOBaHUIL, TOOTO TaKwil, B IKOMY IIOKapaHH: BOAYa€ThCs JILIIe
OFTHMM i3 YTPUMYI04NX 3ac006iB, HAPiBHI 3 IHIIMMIL.

BusHaveHo 3HAYMMICTD 3araZIbHOTO, CIIEIiaIbHOT0, TAPTETOBAHOTIO, @ TAKOXX PECTPUKTUB-
HOTO CTPUMMYBaHHA [/I1 OKPEC/IEHH 30BHIIIHIX KOHTYPIB 3arajbHol Bi3il yTpuMaHHA BiJj MKHa-
POJHIX 3/I09MHIB 3 TOYKM 30Dy T€OPil MKHAPOJHOTrO KpPMMiHa/IbHOTO IIpaBa.

HarornoureHo Ha TOMy, 110 OCHOBHUM iHCTPYMEHTOM CTPUMYBaHHA Ma€ CIyTyBaTu 6es-
TI0CepeHbO TIoKapaHH:A. Uepes Te, 1110 B Takiil KoHirypauii 3arposa MoKapaHH: IIOCTA€E BU3HA-
4ajIbHUM CTUMYJIOM y CTPUMYBAHHI, OXapaKTepi30BaHO OCHOBHI CK/IafHOMIi MORiOHO mo3nil, -
OTOTOXXHEHH IIOKaPaHHA i3 HaIMipPHOI0 CYBOPICTIO Ta HETPONOPLIIHICTIO.

Oco6mBy yBary akIeHTOBaHO Ha TPUBOXHill TeH/eHIii 00 CIIPOCTYBaHHA MipKyBaHb
CTPUMYBAHHA 3 OIVLAAY Ha IEPeKOHAHHA TIPO Te, 10 MIXKHAPOJHI 37T0YMHIIi He € pal[ioHaTbHUMUI
Cy0’eKTamu, AKi 3BOXYIOTb BUTPATH i BUTOAY BiJf 37TOYMHHIX JiSHb.

BucnoBneHo KaTeropyyHy HpUXMIbHICTD MakcuMi «mo6 He 6yno 3moumHiB, Mae 6yTu
IIOKApaHHA», a TAKOX 3ayBaKEHO HA TOMY, IO €MHUM PO3CYANTUBUM apPIYMEHTOM JOCTEMEH-
HOTO YTPUMaHHA BiJl BUMHEHHA MDKHAPOJHMX 3/I0YMHIB € IIPMHLMUIIOBO CYBOPE i HEBiIBOPOTHE
THOKapaHHA.

KnrouoBi cmoBa: mokapasHs, cTpuMyunii epeKkT IoOKapaHH:, MDKHAPOJHE IIOKapaHHH,
NOKapaHHA y MDKHapOJHOMY KPMMiHa/JbHOMY IIpaBi, NOKapaHHA 3a MiXHApPOJHI 370YMHI,
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IIOKapaHH:A 3a MacOBi 3BipCTBa, CTPYMYBAaHHA MDKHAPOIHMX 37I09MHIB, TPeBEHLIiA HEMIMOBIpPHUX
3/I07isHb, 60pOTHOA 3 Oe3KAPHICTIO, MDKHAPOJHE KpMMiHA/IbHE IIPaBo.

INocTanoBKa npo6nemu. BripogoBx CTOITh HE3MiHHNMM 3a/IMIITAETHCA Te,
110 Y4Y€Hi yMIU He IONIMIIAITb TPU OfBiYHi 3allMTaHHA y LAPVHI CTY[iI0OBaHHA
«37I09MHY 1 MOKapaHHA»: Y TONEPeyKae MOKAPAaHHA 3/I09MHY; AK ITOKapaHHA
3anobirae 37104MHAM Ta 4M CTifi B3arajii BTacHe BUKOPVMCTOBYBATH ITOKApaHHS
U1 IpeBeH1il 3mounHiB [1, c. 199]? I xoua akyMy/I0BaHHS HAyKOBMX 3HAHD IIPO
«CTPUMYBAHH» 3a IIJOHAVIMeEHIIIe 0COOIMBO OCTAaHHI YOTUPU JeCATWIITTA OyII0,
K aDCOMIOTHO CIIPaBefIMBO BKa3ye y CBOII MOHYMeHTa/IbHiil poboTi «Crpu-
MYBaHHA Y OBaguATh nepumomy cronitti» [I. C. Heliris, AificHO «Bpa’karoumm»
[1, c. 202], mepeBakHa OiBLIICTD TEOPETUYHMX HMPUIYIIEHb KOHIIEITYaIbHO
po3po6sIach B OCHOBHOMY Yy KpMMiHO/MOTiuHIN mitepatypi [2, c. 627], Tum
CaMMM II0BOJIi YKOPIiHIOIOYIMCh B TEOPifAX IPAaBOBOrO CTPMMYBAHHA Ha Hallio-
HaJIbHOMY piBHi [3, c. 288] i3 mpuTaMaHHNMM HIM pe/leBaHTHVMMU eKCIIepVYMeH-
TaMJ BUMIpIOBaHHS CTPUMYYOro e(peKTy Y KOHTEKCTi HalliOHATbBHUX CUCTEM
(4, c.2].

BTtiM, TOTOBHMM YMHOM 3 OITIA/ly Ha CTPIMKUI PO3BUTOK MiIKHapOJHOTO
KPVMMiHa/IbHOTO IIpaBa, Y TOMY YMC/Ii i1 32 OCTAHHi I ATHAALATD POKiB, IUTaHHSA
KPMMIiHAZIbHOTO CTPUMYBaHHH, AK, BOYEBN/Ib, i3 IIEBHOIO [OJIEI0 ApaMaTU4HOI
iponii, BinsHadae [I. @. AnekcaHpep, «paliTOBO» CTa/lIN AY>Ke aKTYaIbHUMMU [/
MDKHapOJHOTO NPaBONOPAAKY [4, c. 2]. BenmbMu nokasoso, 1o nogioHa >xBaBa
3alliKaB/IEHICTh 30BCiM HEBJOB3i IPUBOAUTD 4O CYTTEBOTO PO3LINPEHHA ITIYIIy
3aINUTiB, 30KpeMa CIIPAMOBAHMX Ha BPaXyBaHHA «MDKHApPOMHOIO €IE€MEHTY»:
9) MOXXYTb MDKHApOHI 3/109MHY 6yTH cTpUMaHi [5, c. 467]; 4u MOXkHa OOTPyH-
TOBAHO OYiKyBaTM, IO Ais/IbHICTP MDKHApOZHMX KpUMiHa/JIbHUX TpUOyHasiB
ZijicHO Oy/e pealbHO CTPUMYBATY IIOTEHIIIHMX BUHYBATL]iB TSDKKVX 3/I04YVHIB;
411 € cioco6u, 3a JOIOMOTOI0 SIKMX po60Ta TaKMX TPUOYHAIiB MOXKe HacIpaBpi
30iIBIINTY PUSUK BUYMHEHHS 37OiAHD [4, c. 2]; un Moxxe MiKHapogHU KpH-
MiHa/IbHUI CyH 3anmo6irtu 3BipcTBaMm [6, c. 443]; Ta, HacaMKiHeI[b, Y1 MOX/INBO
3pelITO0 3araj0M HaZlaTy KOHCTPYKTUBHY BiJIIOBi/Ib Ha BCI I1i 3alIMTaHHA Hail-
OmVKYMM yacoMm [4, c. 2]?

I HaBiTH MOMIPM Te, 1110 PO 3AATHICTD M>KHAPOSHUX KPMMiHA/IbHUX CY/IiB
3arobiraTy MOpyIIeHHAM MDKHapOJHOTO KPYMiHa/IbHOTO ITpaBa Hapasi Hamm-
caHo BifHOCHO HeMaro [7, c. 108], cig moBHicTIO moroguTucs i3 K. @. Aupep-
COHOM B TOMY, IIO caMe IpeBeHIlil MDKHapOJHUX 3/I0YMHIB Oe3rocepeHbo
BCe IIje NpUJiNAETbCA IMOPIBHAHO Hebarato yBary, — 30KpeMa «... 4/Majo
3 TOTO, 1110 OY/I0 ONy0/IiKOBAaHO PO CTPUMYBAHHS «HAMOLIBII TSOKKUX 37104Y-
HiB, AIKi BUK/JIMKAIOTh 3aHEIIOKOEHHA BChOTO MiI)KHAPOJHOTO CIIiBTOBAPUCTBA»
IO LIBOTO Yacy, ABJA€ cOO0I0 6aHAIbHI TBEPIPKEHHSA IIPO BAXXIUBICTH 3aIlo-
OiraHHsA, 6e3 3aIpOBA/>)KEHHs HANPaBly Hi€BMX MeXaHi3MiB /s IX IpeBeH-
il ...» [5, c. 466].

Sx Hacnigok, mifrBepmxenHsa BanigHocTi Tesu II. C. Heririna npo Te, 1mo
B YaCTVMHI OCMMC/IEHHA CTPUMYBaHHA MDKHAPOJHMX 3/I0YMHIB, 30KpeMa i uepes
IIOKapaHHs, «... 6araTo 4oro Bce Ilje Ha/IeKNUTD 30arHyTH ...» [1, c. 202].
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Cran gocnigkeHH:A. TeMaTuka CTPMMYBaHHA i IOKapaHHsA, B TOMY YMCIT
JI MacOBMX 3BIPCTB, PE30OHYE i3 IPEIMETOM HAYKOBOIO iHTepeCy TaKUX Bio-
Mmux ¢axiBuis, gk [I. ©. Anekcanpepa, K. @. Anpepcona, I1. Axasana, [I. bocka,
T. Byitrenaapa, [I. lenci, X. [I>xo, II. Ko, C.-B. JIi, M. Menneke, [I. C. Heiirina,
1. Hzenibe, b. A. Cimmonc, C.-X. Conra, []. To6i, C. ®oppa, [I. llenc Ta i.

PasoMm 3 njuM, He IpMMEHITYIOYM HANPaB[y HEOLIiHEHNII BHECOK aBTOPMU-
TETHUX aBTOPIiB y PO3pOOKY BifIOBITHOTrO HOCHiAHMIIBKOTO MUTAHHS, OKpeMi
JIOTO aCIeKTH BCe 11ie 3a/IMIIAI0ThCS TAKVIMM, SIKi HOTPeOYITh JOJaTKOBOT yBaru.

Merta CTaTTi — TEOPETNKO-IIPABOBUII aHAJII3 CTPUMYIOUOTO eeKTy IOoKa-
PpaHHA 3a MDKHAPO/IHI 3/I04MHA Y MI>)XHAPOJHOMY KpMMiHa/IbHOMY IIPaBi.

Buxnap ocHoBHOro Marepiamy. UncneHHi HamaranHa y crpob6ax daxo-
BOTO OCMUCJIEHHA O3HA4eHOI IMpo06r1eMaTuKy y JOKTPYHI MDKHApOZHOTO KpU-
MiHAJIbHOTO IIPaBa BXXe NOCTAaTHbO TPafMLiIHO pO3IIOYMHAITHCA i3 3/1a€ThCA
Hi0V y3BMYAa€HOTO BU3HAHHS HeaOMAKOI HOLITBHOCTI «KOPOTKOIO TepMiHOTIO-
TiYHOrO eKcKypcy». Tak, Hanpuknaf, Ha gyMky [I. ®@. Anexkcanpepa, y qux fuc-
KYyCifIX aHITpOXM He 3aBaJuTh 3 ACyBaHHs HEBEMMKOI YaCTKM BOKAOYIIsApito, 110
Hajjati 6e3mepeyHo moBefe CBiit 6e3cyMHiBHM171 3UCK, aJpKe 3 OITIA/lY Ha Te, 1110
3aCTOCOBYBAHHA TaKUX TEPMIiHiB fAK, 30KpeMa «IIpeBEeHIisA» Ta «CTPUMYBaHHA»
Jly>Ke 9acTo IOBOJTi Kap/IMHA/IBbHO Bi/Ipi3HAETbCA B ysABi BaxiBIiB-KpMMiHaMICTIB
[4, c. 9]. I He Tinbkn. CyTTEBO PO3LMIMPSIOUN CKIAJ, «KOHPPOHTYIOUMX CTOPiH»,
1. Bocko He nuie fomy4yae ;o KpUMiHOMOTIB IIpaBO3HaBLiB, (inocodis, comi-
0JIOTiB Ta €KOHOMICTIB, AKi TaKOXX BOCIIIKYyBaay 1i KOHLEMNIiI, a 1 HABOJUTb
BJIACHUII apIyMeHT I NMOAiOHMX pOo36IKHOCTEN, Haro/MoMylouy Ha TOMY, 110
3HayHe BapiloBaHH:A TePMiHOOTri 6araTo B 4OMy 00YMOBIIIOETHCA OOMMPHICTIO
JiTepaTypy, NPUCBAYEHOI MMTAHHAM CTPUMYBAHHA Ta KPMMIiHA/JIbHOIO IIpaBa,
xo0u4a i 371e6i/bIIOr0 3 epCIeKTUBY HalliOHABHIX IIPABOBUX cucTeM [8, . 170].

OpHak, He3Ba)kalouM Ha iCHYI0Yi BifMiHHOCTi, BY€Hi-MD>KHApOHUKI He
3aBXAM CXMJIbHI BU3HaABaTK ab0 yCBiJOM/IIOBAaTY Pi3HMII0 MDK «CTPUMYBaH-
HAM» 1 «IIpeBEHILI€0», Bcyneped ToMy, 1o . [lleHc HasuBae «... BarOMUMM IIifi-
CTaBaMM I TOTO, 00 PO3Pi3HATHM X Ta MK TMM ITepeKOHATNCh, IJ0 00MBa
Iji ABMINA MAIOTh MicHe ... » [9, ¢. 25]. I gilicHO, X04a Me>xa MXK HUMU CIIpaBfi
He 3aBX/IM JOCUTD YiTKa [9, . 26], BOHOYAC 3aTa/IbHONIPUITHATO BBAXKATH, 1110
K/IaCYHE «CTPYMYBAHHS» — Iie JIMIIe YaCTVHA OOIMIMPHOTO MATAHHSA «IIPeBeH-
nii» [4, c. 4], TO6TO «IIpeBeHIisA» € MMPIIUM HOHATTAM, HDK «CTPUMYBaHHS»,
OCKi/IbKJ BOHO BK/IIOYA€E B cebe 307141110, BUIPaB/IeHH, IIEPEBUXOBAHHSI, CTUT-
MaTM3alli0 Ta MOPAIbHMI TUCK [9, ¢. 26]. [HaKIIe KaXXy4n, TepMiH «IIpeBeHIIisI»
CKOpillle pO3ITIAKAETHCA AK TaKUM, 10 IOKIMKAHUI BUKOPUCTOBYBATUCD Y MaK-
CUIMAJIPHO 3arajIbHOMY BUIJIAMI [/IA TIO3HAYEHHA BCiX METOJiB, 32 JOIIOMOIOI0
AKUX II€BHA YCTAHOBA 3MEHIIYE IMOBIPHICTh BUMHEHHA MDKHAPOAHMX 3/I0YMHIB
[4, c. 9], B TOII 9ac AK M «CTPUMYBaHHAM» 3a3BMYall IPUITHATO PO3yMiTH 31aT-
HICTb CyZI0BOTO TepectigyBaHH:A (a00 poboTy TpuOyHaliB y 6ibIl IMPOKOMY
CEHCI, BK/IIOYAIo4y caMe iXHE iCHYBaHH:) BUK/IMKATY YTPUMAaHHS Bifi BUMHEHHS
HOJia/IBIINX 3/I09MHIB 3 OOKY THUX, KOTO IIePeCc/iyloTh, @ TAKOX 1X «OJHOLYM-
1iB» Ta IPOMaZICbKOCTI B Liinomy [9, c. 3].
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Arne, Ha Hamly AyMKy, IpobneMa icHye He IIPOCTO Ha piBHi BU3HAYEHHS
Ta CHIiBBifJHOLIEHHs BiAMOBiHUX Kareropiit. BoHa pmemjo rmmbuia, i nosmsrae,
CKopillle y «KyTi 30py», a00 X «IIepCIeKTUBI CIpUItHATTA». Tak, O IpUKIafY,
M. MeHHeKe y CBOIX pO3[yMax IIPO Te, 4M iCHYE 3arajioM CTpUMYIOunit epeKt
BiJl MIOKapaHHA TeHOLUNIHMKIB, JOXOANUTD 0 MPOMDKHMX BUCHOBKIB IIPO Te, 10
IPUIYLIeHHA PO iCHYBaHHS CTPUMYIOUOTO e(eKTy Bij IOTEHIiTHOTO ITOKa-
PaHHA 32 37I0YMHHE JiTHHA YMOXX/IMB/IIOE KOHCTATYBaTH, 1[0 TIOKapaHHA ¢ak-
TUYHO €KBiBaJIeHTHO mpeBeHii [10, ¢. 320]. Y cBo0 4epry MipKy:ouy CTOCOBHO
T. 3B. «IIPOCIIEKTMBHMX €/IEMEHTIB» IIPOLIECIB PO3CIilyBaHHA Ta IOKAapaHHS,
II. Bocko 3By>Xye po3yMiHHA IPEBEHIIII 10 11i/li TOKapaHb, 3a3Ha4ar04l, 1[0 IIpe-
BeHIliA MailOyTHIX 3/I04MHIB AB/IA€ cOOOIO /MIlIe ONHY 3-IIOMDK HM3KM iHIINX
11i/1et, SIKi MOYKe MaTy cucTeMa okapans [8, ¢. 169]. Pasom 3 tum C.-X. CoHr, 3i
CBOTO OOKY, pefyLiloe MacmTaby nepleniiii CTpMMyBaHH:A IO OfHIEL, ase Bce X
3 OCHOBHIX, 1]ijIe}l IIOKapaHH#, OCKI/IbKYM TaKMM BOHO € Ha J[YMKY aBTOpa y Tpa-
AMLiiHIN Teopii kpuMiHambHOTO MpaBa [11, c. 207]. Tox Tak 4M iHakuIe y Bifgmo-
BiIHUX IMO3UIIIAX IPOCTIAKOBYETHCA BU3HAYHA POJIb i K/IIOYOBE 3HAYEHHA ITOKa-
PaHHA y IPOLeCi CTpMMYBaHHA Ta IPEBEHIII.

IIporte, icHye 11 iHImMI MiAXi, AKUI IPYHTYETHCA Ha MPUHLMUIIOBO iIHAKIINX
BM3HAYa/IbHMX 3acajiaX, — HEraTVBHIN BIJIIOBi/li Ha MeplIOYeproBe 3allMTaHHA,
saxe popmyioe II. To6i: «Un moTpibHe mokapanua?» [12, c. 195] i nonArae B inel
TOrO, L0 IIPAaBOOXOPOHHA CUCTEMA MOXXe IEePELIKO[ KT 3/I0YNHHIN [ifA/TbHO-
CTi iHIMMM 3aco6amy, OKpiM CTpaxy Iepeq IMOKapaHHsM [8, c. 171]. Yepes e
HOKapaHHs He BOAYAETHCS €NMHUM 3aCO00M BMpillleHHs TPOOIeMU COIliajb-
HOTO KOHTPOJIIO, 1110 MOJIATAE B TOMY, 11100 3pOOUTH [leBiaHTa «HENPUBAOIVIBIM»
SIK POJIEBY MOJIe/Ib, @ HATOMICTb BBa)KA€THCS JIMIIIE OFHNUM i3 ClIoCco6iB 1epeTBo-
PeHHs JI0TO CTAaHOBMUILA Ha «He3aByAHe» [12, c. 195-196]. Opnak, y Takomy pasi
BMHMKAE III/IKOM JIOTiYHE 3allMTaHHA IIPO Te, Y/ O3HAYae€ Iie, 110 MDKHApOJHa
CIII/IPHOTA Mae€, IIPMHAMHI YaCTKOBO, BIIMOBUTHUCA BiJj MDKHaAPOJHUX KPUMi-
HaJIbHMX TPUOYHA/IIB Ha KOPUCTb CYTO IOMITUYHMX a00 JIOKa/JbHUX MiIXOfiB
CTOCOBHO 60pOTHOU 3 HeliMOBipHUMU 3r1oAissHHAMY [13, ¢. 833]? HezbaruenHo,
ajie BiIKOIM Te, 1110 CBOTO 4Yacy 6y)10 MIiTHECEHO O XPeCTOMATINTHOI KPUMIiHO-
NOTivHOI icTMHY, BMUTD TPaHC(HOPMYBAIOCh HA JOTMY IIPO HEJIOLITbHICTh OTO-
TOXKHEHHA CTPYMYBaHHA i3 yTPMMAaHHAM BiJl 37IOYMHHUX JIill Yepes CTpax mepeq
CaHKI[ifAMU a00 IOKapaHHAM [2, ¢. 629]7 Xiba 1e He TpMBaa BiCyTHICTDb OyAb-
AKOI MipM BiiITIOBi/IaJIBHOCTI NpM3Bea JO TOTO, 110 OTPMMAJIO Ha3BY «KY/IbTypa
6e3kapHocTi» [10, c. 321]? Ha Hame ocobucTe niepeKOHaHHS MORI0HA TeH/IeHIIis
IOIIYKiB «a/IbTepPHATYB» 3aMiCThb yTBepiyKeHH: (pinocodii «cTpuMyBaHHs IOKa-
PaHHAM» € HiYMM iHIINM, aHDXK 3MillleHHAM (QOKYCY yBaru, CipobamMy yHUKHEH-
HSM BiJl pO3B’sI3aHHS TMX HaJHaraJbHNUX Ipo6yeM, sKi iCHyIOTh Y BiflloBigHil
Teopii. [Jo Toro >, Ha mpeBeMKIIL XKajb, 11 JOci, IX Oi7bII HIXXK JOCTATHDO.

Ilepiroyeprosi cKagHOILI CIIOCTEPIraloTbCA BXKe Ha CAaMOMY eTalli iHTeH-
i/l OCATHEHHA CYTHOCTI T€OPil CTpPMMYBaHHA IIOKapaHH:A, B OCHOBI AKOI 3HaXO0-
MUTHCA HAPLKHUIL 3aIyM TOTO, 1110 CaMe IIOKAPaHHA C/IyTy€e IHCTPYMEHTOM CTPHU-
MyBaHHA [14, c. 201]. A ockinbKy B/lacHe CTpax Iepef] 30BHIMIHIMM CaHKIiAMU
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€ BOKIVBUM CTUMYJIOM y CTPMMYBaHHI BUMHEHHA 3/I0YMHIB, BiINIOBifIHA Teo-
pis, sk 3ayBaxkye C.-B. JIi, JOCUTb 4acTO acOILiI0OETHCA i3 HApaTMBOM CYBOPOTO,
HeTIPOIIOPLiITHOTO TOKapaHHA [15, c. 2], mo y KiHIleBOMY MiICYMKy TaKOX
OpU3BOAMUTD i JO AMCKYCil OBKONA TAaKMX iHIINMX, HEPO3PUBHO IIOB’A3aHMX
3 MOKapaHH:IM, 3MiHHUX, K IOT0 HEeBi[BOPOTHICTh Ta ONEPaTUBHICTb (TOOTO
cTpiMKicTh @60 mBuaKicTs) [9, . 25]. I K0 HayKoBLi B ramysi MbKHapop-
HOTO KPMMiHa/IbHOTO IIpaBa B MAaci CBOIN 3arajioM II€PEBAXKHO ITOTO/KYIOTbCA
IIOI0 ABOX OCTAHHIX mapameTpiB [9, ¢. 26], To B 4aCTMHI «CIIiBMipHOCTi» HAOYHO
IPOCIIiIKOBYIOTbCSA JiesIKi po301KHOCTI, 1[0 (PaKTUIHO 3BOAATHCA IO MUTAHHSA
TOTO, HACKiJIbKM CYBOPUM Ma€ OyTM IOKapaHH:A, 100 CTPUMYBATH IPABOIIO-
pywHUKiB [15, c. 11]. Y 1bOMY KOHTEKCTi ZYMKM T€OPETUKIB iCTOTHO pi3HATbCH,
HOYMHAKYM Bifi 3aK/IMKIB O Oi/NbII CyBOpoOro mokapaHH: [3, c. 289], sakinuy-
I04M BUSHAHHAM HEaJIeKBaTHOCTI Ta HEJOPEYHOCTI HaJICYyBOPIIIOro IMOKapaHHA
[15, c. 2]: omHi CTBEPAKYIOTD, L0 YMM CYyBOpillle ITOKapaHHA, TUM Kpalle, iHmi —
IO TTOKapaHHA Ma€ OyTU NPOINOPLITHUM 3/I0YNHY, a TPeTi 11 B3arami BBaXka-
I0Th, WO CJIiJj 3aCTOCOBYBaTY BMK/IIOYHO MiHiMaJbHO HeOOXiHe IOKapaHHS
[15, c. 11]. 3a Takux 06CTaBUH HaOi/IbII TePEeKOH/IMBOIO, Ha HAIIl OIS, BU/jA-
€TBHCS TEOPETUYHA MOJeNb, onucana, 3okpema [l. Ko ta [I. Haenibe, — Hapix-
HVM CTPVDKHEM AKOI IIOCTAE MPE3YMIILLid, 1[0 BYMHEHHS 37I0UYMHY 3a/IeXXNATD BiJ
TOTO, AK 3/I0YMHELb OLIIHIOE MOXX/IMBICTh 3aCTOCYBAaHHA CAaHKIIII; BiH BYMHUTD
37I0YMH JIMIIE TOZi, KONV OYiKyBaHi BUTOAY IepeBUILATh Iepefb6adeHy CaHK-
nito [13, c. 792], To6TO MOKapaHHs Mae 6yTy 6€3KOMIPOMICHO CYBOPUM, @ JI0TO
HVHIIIHA KapajbHa AKICTb — 3HAYHO IIi/IBUIIEHA.

Topi Ak BuIeBKa3aHa Impo6eMa HENMOAIIbHO OB’ sA3aHa Oe3IocepeHbO
i3 MOKapaHHAM, OKPeMOI YBary 3ac/IyroBYeE i IOIeMiKa, 1[0 TOYUTHCA HaBKOJIO
TOTO, 1110 CaMe CJIiJj pO3YyMIiTH IiJj CTPUMYBaHHAM Y «MDKHApOJHIN IUIOIMIVHI».
O6roBopenHo, (pakTUYHO, HiIATaloTh itoro Mexi. Toxk 4Mm MoBa Mae UTu
PO COPUMHATTA CTPUMYBaHHA, AK BiJMOBM) BiJi 3/I0YMHHOI IiA7IbHOCTI Yepes
CTpax IIOKapaHHs cepef MIMPOKOI TPOMAZICBKOCTI — TOOTO THX, XTO e He OYB
IOKapaHWII 3aKOHHMM IIIIXOM, a0y CYCIIiZIbCTBO B IL[I/IOMY YTPUMYBa/IOCh Bif
BUVMHEHHS 3JI0YMHIB, 1[00 YHUKHYTU JIMOBIpHOCTi OyTM 3aTpMMaHUM i IOKa-
paHuM, ab0 )X BOHO CTOCYETDCS JIMIIE TTePeIIKOKAHH [TOAA/IbIIIi 3/TOYNHHI
IisZIBHOCTI THX, XTO BXKe OYB IOKapaHuii, ToOTO 0ci0, sIKi 3a3Ha/MM IOKapaHHS
3a BUMHEHI 3/I04MHM, i He 6aKaTUMYTh IIOBTOPIOBATY NOAiOHY oo [8, c. 170;
16, c. 110]? A MOX/MBO [OLiIbHIiIIle TOBOPUTY paflle PO CTPUMYBAaHHS KOH-
KpeTHMX 0ci6 abo rpymu B cycminbcTsi [8, c. 170], To6TO Hacammnepen Ipo TUX
«... HemoOPOCOBICHMX JifiepiB, sKi nin6yp1010Tb I excnmyaTyroTb CHUIN, IO
BUCTYTIAIOTD 32 PO3KPY4yBaHHA CIIipai HacWIbCTBA ...» [17, ¢. 10]?

B 6ynp-saKxoMy BUIIA[Ky, BCe Ie 3BOAUTLCA O «KO/Ma ocCib». A Ak 6yt i3
«BHYTPpIIIHBOIO IMnbuHO0»? Obcsarom? Macmrabom? Yn cTpumyBaHHA — Le
IIpO BiIMOBY Bifj 37104MHHOI Ais/IbHOCTI, a60 06MexeHHA? MiHimisaniro? 3xiiic-
HEHH: [IEBHYX i)l IPaBONOPYIIHNKOM, AKi MaIOTh HAC/IiIKOM 3MEHILIEeHHA Ki/lb-
KOCTi BUMHEHUX HUM 3/I04MHIB [8, c. 171; 9, c. 5]? MOXIMBO, BOHO HE Ti/IbKN
IIpO IpAMi HACTIAKM IOPUANYHOTIO ITOKAPAHHA, KO MOTEHLi/HI IOPYIIHUKI
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3MEHIIYIOTb 200 YHUKAIOTh ITOPYLIEHHS 3aKOHY 4Yepe3 CTpax OyTu NpUTATHY-
TUMM [0 CYAY i odiLiifHO MOKapaHUMM, a Ma€ il iHIMIA, K HAa TOMY Harojo-
myoTh X. Ixo ta b. A. CiMMOHC, conjianbHMii BUMIp, — MicClje, KON IOTEH-
ilHi HOPYIIHMKY IPOPAXOBYIOTh TAKOX i «HeoiLiiiHi HACIIKV» TTOPYIIEHHS
3aKOHY [6, c. 444, 466]?

BTim, BenMMKMM NUTAHHAM 3/IMINAETHCA 1 Te, YU MOTEHIiNHI NpaBOIO-
PYIIHMKM 71 B3arasi Xo4a 6 I0Ch OIiHIOIOTh. [HIIMMY C/TOBaMu, 41 MOYXKHA BBa-
JKaTy 3/I0YMHIIB PalliOHa/IbHUMI areHTaMu, AKi 3JaTHI BpaXoByBaTy IMOBipHi
HaCTiKM cBOIX miit [15, c. 4] Ta TakuMm, sIKi IPUIIMAIOTh PillleHHS Ha OCHOBI
palioHaIbHOTO PO3PaxXyHKY «BUTPAT i Buromy [3, c. 288]? I[TpnmirtHo, mo gemani
JacTile 03BYYyHTbCA T€3U PO Te, WO CTPMMYBAHHA HE CIIPALIIOE, OCKITbKA
3/7I0YMHIII He € paljioHaIbHUMU Y6 ekTamu [7, c. 109]; IM He mpuTaMaHHa /TIOf-
CbKa palliOHa/IBHICTB [2, ¢. 629], 60 BOHY, 3Ba)Kar04M Ha >KOPCTOKICTb i CIIpaBx-
HilT )Kax IesKUX 3/I0YVHiB, MaOyTh, € 31uMu abo 6oxeBinpHNMY [3, . 293]. Ha
HaIly IYMKY, M IKO KaXKy4l, Ile ja/IleKO He TaK.

BucnoBku. TakuMm 4mHOM, IepefyciM, Mae OyTU yCBiJOM/IEHHS TOTO,
IO 3/JIOYMHIII HIKOIM He JiIoTh He «IIO-JII0ACHhKi»; IXHI BUMHKM, Ha >Kalb,
€ «JyXe MIOACbKMMI», BOHM € YaCTUHOIO JIOACHKOI icTOpil, mpMTaMaHHOI
BciM mrogsaMm [18, c. 18]. I momoku BunpaBpaHicTh Teopil mpo Te, 1o 3arposa
IIOKapaHHA YTPUMYE NOTEHI[IMHUX 3/IOYNHIIIB BiJl BAMHEHHSA 3/I0YNHIB 6y,ue
CTaBUTUCH M7 cyMHiB [14, c. 201], a He 3HAXOAUTU MiATPUMKY, JOKU IIPU-
IyLIeHHs CTOCOBHO iCHYBaHHS CTPUMYIOYOro e(eKTy BiJj MOXK/IMBOTO ITOKa-
paHHA 3a 310uMHHe AiAHHA [10, c. 320] 6yne perynrapHO OCKap)XyBaTUCh,
6e3KapHiCTb TpUBATUME.

[Toku 3moumHIN, SIKi BYMHAIOTH 3BipCTBAa, HE MOYHYTb «TypOYBaTUChH»
PO Mi>KHapO[He KpUMiHa/lbHe OKapaHHs Oi/blile, aHDK PO MEeBHI «IOKaIbHI
Hebe3IeKM», 3 AKUMU IM JOBOAUTHCA «CTUKATUCH Ha Micusgx» [2, ¢. 630], motu
IIPO/IOB)XYBATUMY ThCA MDKHAPOHI 3/T0UVHIA.

JIuue rmm6oke po3yMiHHA TOTO, IO BUHATKOBO IIOKApaHHA € Ti€l €fu-
HOIO Ji€BOI0 «IIPUYMHOIO» I NMOTEHLIMHNUX NPABONOPYLUIHMKIB HE BUMHATHU
3/I0YMHM, YMOX/IMBUTb HAsIBHICTb peaJbHOTO CTPUMYBaHHA, e(eKTVBHICTH
AKOrO, AK 1 3aJOBTO [JO HAIIIOTO YaCYy, 3a/IeXKMUTEMeE Bifl TOr0, HACKIZIbKY aKTUBHO
BIIPOBAJPKYBATUMeTbCs CBITOIIAL puniter, ne peccetur [2, c. 629].

Jlimepamypa:

1. NaginD.S. Deterrence in the Twenty-First Century. Crime and Justice. 2013. Vol. 42,
No. 1. pp. 199-263.

2. Dancy G. Searching for Deterrence at the International Criminal Court. Interna-
tional Criminal Law Review. 2017. Vol. 17, Iss. 4. pp. 625-655.

3. Buitelaar T. The ICC and the Prevention of Atrocities: Criminological Perspectives.
Human Rights Review. 2016. Vol. 17. pp. 285-302.

4. Alexander J. F. The International Criminal Court and the Prevention of Atrocities:
Predicting the Court’s Impact. Villanova Law Review. 2009. Vol. 54, No. 1. pp. 1-56.

5. Anderson K. F. Punishment as Prevention? The International Criminal Court
and the Prevention of International Crimes. The International Criminal Court and



64 AJIBMAHAX MDKHAPOJHOTI' O ITIPABA « Bumyck 33

Africa: One Decade On / ed. by E. A. Ankumah. Cambridge ; Antwerp ; Portland :
Intersentia, 2016. pp. 461-488.

6. JoH.,Simmons B. A. Can the International Criminal Court Deter Atrocity? Interna-
tional Organization. 2016. Vol. 70, Iss. 3. pp. 443-475.

7. Ford S. Can the International Criminal Court Succeed? An Analysis of the Empir-
ical Evidence of Violence Prevention. Loyola of Los Angeles International and Com-
parative Law Review. 2020. Vol. 43, No. 2. pp. 101-123.

8. Bosco D. The International Criminal Court and Crime Prevention: Byproduct
or Conscious Goal? Michigan State Journal of International Law. 2011. Vol. 19, No. 2.
pp- 163-200.

9. Two Steps Forward, One Step Back: The Deterrent Effect of International Criminal
Tribunals / ed. by J. Schense, L. Carter. Brussels : Torkel Opsahl Academic EPub-
lisher, 2017. 467 pp.

10. Mennecke M. Punishing Genocidaires: A Deterrent Effect or Not? Human Rights
Review. 2007. Vol. 8, Iss. 4. pp. 319-339.

11. Song S.-H. Preventive Potential of the International Criminal Court. Asian Journal
of International Law. 2013. Vol. 3, Iss. 2. pp. 203-213.

12. Toby ]. Deterrence Without Punishment. Criminology. 1981. Vol. 19, No. 2.
pp. 195-209.

13. Ku]J.,Nzelibe J. Do International Criminal Tribunals Deter or Exacerbate Humanitar-
ian Atrocities? Washington University Law Review. 2006. Vol. 84, No. 4. pp. 777-833.

14. Délling D., Entorf H., Hermann D., Rupp T. Is Deterrence Effective? Results of a
Meta-Analysis of Punishment. European Journal on Criminal Policy and Research.
2009. Vol. 15. pp. 201-224.

15. Lee H. W. Taking Deterrence Seriously: The Wide-Scope Deterrence Theory of Pun-
ishment. Criminal Justice Ethics. 2017. Vol. 36, Iss. 1. pp. 2-24.

16. Dutton Y. M., Alleblas T. Unpacking the Deterrent Effect of the International
Criminal Court: Lessons from Kenya. St. Johns Law Review. 2017. Vol. 91, No. 1.
pp. 105-175.

17. Akhavan P. Beyond Impunity: Can International Criminal Justice Prevent
Future Atrocities? American Journal of International Law. 2001. Vol. 95, Iss. 1.
pp. 7-31.

18. Bauer Y. Genocide and Mass Atrocities: Can They be Prevented? Preventing Mass
Atrocities: Policies and Practices / ed. by B. Harff, T. R. Gurr. Abingdon ; New York :
Routledge, 2019. pp. 11-24.

Kuzmin E. International punishment as the “deterrent argument” for unimaginable
atrocities

Summary. An overview of the preliminary results of the research of the problematique
of comprehensive understanding of the construct of deterrence of international crimes in
the doctrine of international criminal law, as well as a tentative hypothesis regarding the initial
vision of the perception of the deterrent effect of punishment in the process of prevention of mass
atrocities from the perspective of international scholars is outlined in the article.

It is found that the vast majority of ideas about the deterrence of international crimes are
primarily based on theoretical assumptions developed by criminal scientists from a criminological
perspective, which were designed for the domestic sphere. At the same time, a number of differences
were noted both in the understanding of the definition of basic concepts and categories (primarily
on the example of such key terms as “deterrence” and “prevention”) and in the distinction in
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approaches to establishing their content (in particular, in terms of positioning the phenomenon
of “deterrence” as one of the purposes of the system of punishment or punishment, among others).
In this regard, a thesis is put forward that there is an urgent need to calibrate and adapt existing
conceptual criminological models to the modern international realities in such a way that the latter
are seen as absolutely fair for the purposes of the international context.

Two approaches to the role and significance of punishment in the process of deterrence
and prevention are distinguished: integral, - in which the threat of punishment and punishment
itself play an exclusive function, and isolated, that is, in which punishment is seen as only one
of the restraining means, along with others.

The relevance of general, special, targeted and restrictive deterrence for marking the outer
contours of the overall vision of abstaining from international crimes from the perspective
of international criminal law theory is determined.

It is emphasised that the core instrument of deterrence ought to be punishment itself. Given
thatin this configuration the threat of punishment becomes a determining incentive for deterrence,
the major complexities of this position are characterised, namely, the equation of punishment with
excessive severity and disproportionality.

Particular attention is focused on the disturbing trend of refuting deterrence considerations
in view of the belief that international criminals are not rational actors when it comes to evaluating
the costs and benefits of criminal acts.

A categorical commitment to the maxim “for there to be no crime, there must be
punishment” is expressed, and it is noted that the only reasonable argument for genuine deterrence
from committing international crimes is a principally severe and inevitable punishment.

Key words: punishment, deterrent effect of punishment, international punishment,
punishment in international criminal law, punishment for international crimes, punishment for
mass atrocities, deterrence of international crimes, prevention of unimaginable atrocities, fight
against impunity, international criminal law.
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ITPUIIOJIOBA JI. 1.,

KaHAMJAT OPUANIHUX HAYK, CTApUINIi JOCTiTHUK,

HAYaJIbHMK HaYyKOBO-ZOCIiZHOTO BiiIiTy IpaBOBMX Npo6i1eM

y cepi Mi>bkHapogHOro CHiBpOGITHNIITBa HAYKOBO-JOCTiJHOTO
yIpaBIiHHA Npo6ieM pecypcHOro 3abe3nedeHHs Y BOEHHII cdepi,
cdepi 060poHM Ta BilicbKOBOTO OYAiBHII[TBA

IleHTpPy BOEHHO-CTpaTeTiYHUX KOCTiI>KeHb

HanionanpHoro yHiBepcurteTy 060poHu YKpainu

KOPHIEHKO B. O.,

KaHAUAAT IOPUANYHNX HAYK, JOLCHT,

CTapLINii HAYKOBUII CITIBPOGITHUK HayKOBO-XOCTiTHOTO
BifminTy mpaBoBuX mpo6eM y cdepi MiKHapogHOTO
CHiBpOGITHMIITBa HAYKOBO-JOCTiTHOTO YIPaBIiHHA
npo61eM pecypcHoro 3abesned4eHH: y BO€HHiit cdepi,
cdepi 060poHM Ta BilicbKOBOTO OYAiBHII[TBA

IIeHTpy BOEHHO-CTPATETiYHNX KOCTi)KEHb
HanionanpHoro yHiBepcurteTy 060poHu Ykpainu

BOEHHO-NMPABOBI OCHOBM BE3IMEKOBOTO
CMIBPOBITHNLUTBA Y ®OPMATI B4+ YKPAIHA

AHoTanid. Y cTaTTi aKIleHTOBaHO yBary Ha Te, 110 CIiBIIpalld 3 MiDKHApOLHIMY OpraHisa-
LMY € KITIOYOBMM €/1EMEHTOM 30BHIIIHDOI IIOMITUKN YKpaiHy CbOTOIHI Y CTAHOBJIEHH] MiXK[Ep-
KaBHUX IHCTUTYI{iI cuCcTeMy MDKHAPOJHOI Ta perioHanbHOI 6e3meku. 3po6/1eHo O PO3BUTKY
6esnexoBoro cniBpobiTHunTBa y dopmari B+ Ykpaina. IIpoananisoBano itoro ocobmsocri
3 micna 22 motoro 2024 poky.

ABTOpU HiATPUMYIOTH IO3MULII, 110 YKpaiHa y ccTeMi MDKHapOJHMX BiliCbKOBUX BiHO-
CVH Mae 3aiiMaty 6i7IbI BaroMe MicIie 3 or/IAfy Ha porb if 36poitaux Cu y cucTeMi KONeKTHBHOI
6e3nexy. CboroiHi BiOyBaloThCs KapAMHAMbHI 3MiHY Ha MDKHAPOJHIN apeHi, 1110 € IOITOBXOM
3311 KOOpAMHAILIIl 3yCU/Tb CYBEpPEHHNUX JiepXKaB LIOf0 BCTAHOB/ICHHS HAfiHOTO 0€e3I1eK0BOro
IpoCTOpy y EBpoi. 3 OIAAY Ha Lje CTBOPEHH: 6€31eKOBOro CepefoBHILA CTAIO OHUM i3 KITio-
JOBUX IIMTaHb, 30KpeMa, i ana [lompmi, Crosavunay, Yexii Ta Yropumam, Aki (bOpMYIOTb LIeH-
TpanbHmii perion €sponu. Kpainu Bumerpazcbkoi 4eTBipKy cipAMyBaim CBOi i Ha €BpOaT/IaH-
TUYHY iHTerpario, 1o JOMOMOITIO IIBIAKO aJANTYBATUCh 10 HOBMX IIPO0/IeM Ta BUK/IMKIB. Tox
BUKOPUCTAHHA IXHBOTO JOCBifly CTal0 YHiKaJbHOKW MOXKIMBICTIO [/ YKpaiHM ONTUMI3yBaTu
CBOI0 0€3IIEKOBY MOMIITHKY, 1110, B CBOKO 4ePTy, 3poOII0 BHECOK Y MOCU/ICHH: 6e3IeKN Y perioHi
IentpanpHo-CxifHoi EBpomn.

ITigcymoBaHO, 0 MeralmByAKa IUIVMHHICTD iCTOPMYHMX IOAi AMKTYE YMOBY, IO MiX-
HapopHe 6esneKoBe CIiBPOOITHUIITBO Ma€e 3[IIICHIOBATHCS 3a TaKMMMU HAIpsAMaMi: 060pOHHe
I/TaHyBaHH:; PO3BUTOK OIePaTVBHUX MOX/IMBOCTEN; Y9acTb Y MiXKHAPOJHMX OIlepallisx 3 ypery-
JII0BaHHSA KPU3 Ha BUKOHAHHS MDKHApOJHNUX 3000B’13aHb AK YKpaiHyu TaK i MDKHApOJIHUX IapT-
HepiB; 3a/ly4eHHs YKPAIHCHKMX BifICbKOBYX JI0 MDKHAPOJHMX MMPOTBOPUNX OIepariiit; 0OMiH
IocBioM 3 60Ky YkpaiHu y BefieHHi 60J/10BYX Jill; 3aIIpOBajPKeHHA HOBUX (GOPM Ta CrocobiB
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OpraHi3allilfHO-IIPaBOBOTO PETYMOBAHHSA B MUTAHHAX MDKHAPOAHOI JOIOMOTY; TpaHcdopMartia
icHyl0uMX Ha BUHMKHEHHS HOBMX BilICbKOBO-IIOMITUYHYX 00 €/JHAHD.

KimouoBi cmoBa: 6esrexoe cniBpoOiTHUITBO, hopmar B4+ YkpaiHa, Mi>KHapogHO-IIpa-
BOBE PETyNI0BaHHA, Buierpagcbka rpyma.

IToctanoBka mpo6mnemmu. HasBHicTh cminbHOI iCTOPMYHOI, iHTepeciB,
a TAaKOX CIIJIbHMX KOPZIOHIB 3 TPbOMa Yy4aCHMKaMy Buinerpapcbkoi rpymm
CTa/Iy CUTHAJIOM Ji/Is1 6€311eKOBOTO Ta BilICbKOBOTO CIiBpoOiTHNMIITBA B opMari
B4+VYxpaina. Tomy pouinpHo 6yme mpoaHanisyBaTi Ta JOCTIAUTIA O0COOMMBOCTI
¢dbopMyBaHHS BiTHOCUMH B 6e3IekoBOMY BMMipi MiX Bumierpapcbkoro rpymoro
Ta YKpaiHOI0, a TAKOXX BU3HAYUTY YMHHMKM, SIKi BIUIMBAIOTh HAa PiBE€Hb IIHOTO
BiJlICBKOBOTO CIIiBpPOOITHMIITBA.

3 MOYaTKy pOCiiICbKOro BTOprHeHHA y 2014 p. Ta moyaTKy IOBHOMAcCII-
TabHOI 30poiiHoi arpecii pd nmpotu Ykpainu curyauis mono 6esnexn B perioHi
LlentpanpHo-CxigHOI €Bpony 3a3Haja BUAVMMUX 3MiH, TOMY Y KpaiH 3 sIBUIaCs
HeoOXifHicTb B peBisii ix 6e3nexoBoi nmoitukyu. Taki HOBi reononiTNyHI 3MiHN
Ta BUJO3MiHa BiITHOCMH MDXK Bumierpapcbkoro Ipymnorm i1 YKpaiHOWO Ofpasy
IPUBEPHYIN yBary JOCTIZHMKIB. B Toil >ke 4ac, HeOOXifHUM J/IsI HAyKOBOTO
IisHaHHA Haby/Ia TeMaTuKa LIOfI0 OHOBJIEHHs CTparerii 0e3neKoBOro cmiBpo-
6iTHUIITBA MIXK YKpaiHOIo Ta KpaiHamy Bumerpapcpkoi rpymu, sike akTyanmisy-
BAJIOCA B YMOBAaX IIOBHOMACIITaOHOIO BTOPTHEHH:A pocil Ha Tepuropioo Ykpa-
inu. IIpobnema TakoXX IONATAa€E B HEJOCTATHIN po3pobli yrop Ta ZOrOBOPIiB
KOHKpeTHO y ¢opMari 6araTocTopoHHbOTO CIiBpoOiTHMITBa B4+YKkpaina, 1m0
3HAYHO VIOBINBHIOE BiJHOCUMHM MDK y4acHuKamy ¢opmaty. 3asHadeHi mpo-
071eMM1 € HeBUPILLIEHVIMH, TOX HOTPeOYITh LIMPIIOTO JOCIKeHHS 0COOMMBOC-
Teil Ta IIepCIeKTIBY Oe311eKoBOi criBIpani Ykpainu 3 kpainamu Buierpacbkoi
rpyny, 3’sICyBaTy HasBHi IpoO1eMy Ta rolIOBHI 0OMeXeHH: CHiBpoOiTHMIITBA
Ykpainu 3 kpainamu B4 B 6e3nexoBiii cdepi, a TAKOXX IPeACTaBUTH PEKOMEH/Ia-
11il Ta MOXK/IVBi HAIPSIMKY PO3BUTKY 6€3IIEKOBOrO BUMipy Koonepariii Ykpainu
3 KpaiHamu B4.

Amnani3 ocTaHHIX focmigKens i my6mikanii. /I BuBYeHHs 6€311eKOBOTO
cniBpobiTHNIITBa MK YKpaiHOW0 Ta B4 KOpMCHUMM IKepelmamy CTaau Ipari
BITUM3HAHUX Ta 3apyODKHMX BUEHMX, HOPMAaTUBHO-IIpaBoBa 6asa y cdepi 6es3-
nekoBoi criBnpani Kpain Bumerpancbkoi rpynu Ta Ykpainn, a Takox iHpopma-
1Iis WO0 pe3y/nbTaTiB 3ycTpiveit 3a TakuM popmaToM. 3 IOMDK HOCTIHUKIB,
AKi npucBATIIN cBOI po60TH pobeMarulli 6e31eKoBoro, 060pOHHOTO Ta Biji-
CbKOBOTO cIiBpoOiTHMITBA popmary B4-Ykpaina, MO>keMO BMOKpPEMUTH IIpalli:
Amnppeiika B.1., Iaceuka O.f., Kapakyna O, Makcaka I'A,, I. ITaninuaka M.M.,
Pocrenpkoi C.I., Cre6maka JI.M., llenect I.B.

Y cBOIX mpausAx HAyKoBLi BUCBIT/IMIM icTopiorpadiio po3BUTKY, cTaH
Ta NepCIeKTVBY CHiBIpani Ykpainu y ¢popmaTi 6araTocTOpoOHHBOrO CIIiBpo6iT-
HuurBa B4+Ykpaina. Kpim Toro, npo6remaTnka 1010 6e31ekoBoro criBpoo6ir-
HIULTBa YKpaiHM i3 KpaiHaMy €BpOIN BUCBIT/IIOBaIacA HAyKOBLAMMY IIEPEBAXKHO
yepe3 IpU3My INPaKTMYHOTO BUKOHAHHA 3aBjaHb 36poitHux Cun Ykpainu
(mami — 3C YkpaiHnu) mif erizor0 MUPOTBOPYMX OpraHisaiiiit abo mepCcreKkTus
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noennanHA Ykpainu fo HATO. B Toii >xe 4ac, Xifj pocificbKo-yKpaiHCbKOI BiliHM
00yMOBVIB He3BOPOTHI 3MiHU B y4acTi YKpaiHu y 3a3HadyeHOMY popMarTi cIiBI-
pati, 1[0 moTpedye MOAAIBLIOTO Ji JOXATKOBOTO HOCTi>KEHH .

Merta cTarTi — nonAra€e y NpoBefEeHH] aHajIi3y OpraHisaliifHO-IIPaBOBMX
CK/IafloBUX 6e3IeKOBOrO Ta BilICBKOBOTO CIHiBpoOiTHMITBa Buimerpancbkoi
4yeTBipKu Ta Ykpainu (B4+ Ykpaina).

Bukmag ocHoBHOro Marepiamy. 3aBepiuieHHA XX CT. OXapaKTepu3yBaloCs
CYTTEBUMM 3MiHaMy, sIKi IPU3BEIN IO MOTpeOy YCTAaHOBJIEHHS HOBOTO 71 Hafiil-
HOTO 0e311eKOBOro IPOCTOPY 3 MilIHMM KOPHZOHOM Ha cxopii €Bpomu. Tomy, Bupi-
IIIeHHsI O3HA4YeHOI MpobieMy IposBWIOCA depes iHinjatney YexocmoBayumui,
Yropmyam Ta Ilonpmi. Hassani KpaiHm opraHisyBamy CHiIbHMI CaMiT piBHA
BUIL[OTO ITOJTITMYHOTO KepiBHMIITBA (IIPe3N/eHTiB, IIpeM €p-MiHICTpiB Ta MiHiCTpiB
3aKOPJJOHHMX CIIpaB), 10 BimOyBcsa B bypmamemti 12-15 motoro 1991 poky. Ha
3axomi 6y)10 TOCATHYTO PillleHHA W00 CTBOpeHH:A Bunerpazgcpkoi rpymm. B Toit
K€ 9ac, BUHMKHEHHSA 3MiH Y BOEHHO-TIONIITUYHMX BiJHOCMHAX, @ TAKOXK 3MiHM 30B-
HIIIHbOIIO/IITUYHUX IIPIOPUTETIB, IIPU3BEIN [0 AKX 3MiH Y BIJHOCHHAX 3 Jiep-
»kaBamu Buierpancpkoi uetBipku (B4) it BifiCbKOBO-TIOMITUYHUMY OTOKaMIL.

Besmexa fiep>kaB y cydacHOMY I71006a/1i30BaHOMY CBiTi € OCHOBHUM 3aBJIaH-
HSM SIK BiJICbKOBO-IOMITMYHMX OJIOKiB, Tak i okpemux KkpaiH. lle 3aBmaHHA
MO)ke OyTHu peanizoBaHe 3a YMOBU CTBOPEHH: eeKTVMBHOI Ta HamiifHOI cimc-
TeMI CTPMMAHHA i IPOTUBATY, a TAKOXK IPOTUCTOAHHA MOXX/IMBUM 3arpo3am
Bifl MOTEHLiTHNX arpecopiB a60 OKpeMUX TEPOPUCTUIHNX YTPYIIOBAHb YU Opra-
Hisaniit. HecTabinpHicTh MMpY Yepes MOCTilIHE 3arOCTPEHHS BilICbKOBUX KOH-
GriKTIB IPU3BOAUTD O MOSIBY MIKHAPOAHOI €eKOHOMIYHOI KpuU3M, 3pOCTaHHS
coriasbHOI HAaIpy>keHOCTi. [lo TOro >k IpOJIOBXXYEThCS POoOIeMa pO3IINPEHHS
cmiBnpani Mk KpaiHamu, mo miaTpumytoTs pd. Tomy, iHTerpauiitai mpouecn
Ta I7106arisanis gep>kas, 0COOMMBO Jiep>kaB, sIKi CTAHOBJIATh YMOBHY * Bich 371a’,
IPU3BEN [0 TOTO, IO CUTYAIlis B OKPEMUX KpaiHaxX MOXKe CTaTy HebGe3IIeqHOI0
JUISI LIMPOKOI CITIIBHOTY Ta YCbOTO CBiTYy 30kpeMa. 1106 peanisyBaTy 3aBRaHHs
LI0J0 MiATPUMKM Ta JOCATHEHHA MUPY IJIA YCiX KpaiH, TOJIOBHUM € He JIILE
NUTaHHA 3a0e3ledyeHHA 000POHO3/IaTHOCTI KpaiHM, a TAaKOXX aKTMBHA y4acTh
B MDKHapOHOMY 06€311eKOBOMY CIIiBPOOITHUIITBI.

HocBix MixHapopnoi cmiBmparni YkpaiHu, SKmit 0COOMMBO ITOCUIMBCS
32014 poxy Ta 2022 30KpeMa, CBIJYUTD, 110 MUPOTBOPYI KOHTUHIEHTH, Y CKIaJi
AKUX TepebyBamu ykpaincpki 3C, 0OMiH HOCBiOM y X0zi 60I0BUX Aili, CIiBII-
pand y mpolieci opraHisariii HaJJaHHA MDKHapOIHOI IOIIOMOI'Y, IIOKa3y€ HaJBaXK-
JIMBICTH B3a€EMOJii Yepe3 yTBOPEHHA HOBUX Ta IIOCU/IEHHSA JiI0YMX MIKHApO[-
HUX KOaJIiIlii.

Bapro Big3HayuTy, 110 Hallla KpaiHa Ma€e Ba)XkK/IMBe MicClje B CMCTeMi MibKHa-
ponHoro ciiBpobiTHMLTBa KpaiH Bumerpany. Tak, popmyBaHHA ciBpoOiTHNM-
1TBa KpaiH B4+ 3 iHmmMu kpainamu (y Tomy unmcrti i YkpaiHoro) MoxkeMo Bifcre-
JKIUTH Y HACTYITHUX IOKyMEHTaX, 3a JOCTiKeHHAM B. AHppeiika:

“INooamox” no 3micty Bumerpazcpkoi cniBnpani” (2002 p.), sknit BU3Ha-
YaB XapakTep criBnpani y popmari B4+1;
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“Hexnapayis” Bip 12 TpaBHaA 2004 p., fKa 3a3HaymIa 0COOMMBOCTI BifHO-
CMH MiX fiep>kaBamu B4 i kpaiHamu, siki mparHyTb 3500y TH wieHcTBo B €C. Tak,
B JOKYMEHTi BKa3aHO, 110 Jiep>kaByu B4 roTosi gormomaratyt [yuM Kpainam depes
0OMiH JOCBifloM, CIiBITpanio, COpUAHHSA BIPOBapKeHHIO momituky €C 1mopo
kpain Cxignoi i IliBgenno-Cxifnoi €spomnu;

“Kepisni npunyunu” mopxo MaitbyTHix cdep Bumerpazpcpkoro cniBpo6bit-
HunTBa (Big 12 TpaBHs 2004 p.), o 3adikcyBany HaIpsAMY PO3BUTKY CIiBIIpaIi
KpaiH Bumerpazgcpkoi rpynu 3 inmmmu kpainamu (B Tomy umncri Cxipnoi i I1iB-
neHHo-CxinHoi EBponn) [1, c. 124].

Kpim Toro, 3a gocnimkenuamu I. Makcaka [2] y motomy 1991 poky 6yna
nignucana Buimmerpapcpka fexmapanisa npesupgentamu Ilonpmi, Yexocmosay-
YIHM Ta IpeM ep-MiHicTpoM Yropuiuau. JJoKyMeHT cepef OCHOBHUX Iiijieit Mic-
TUB TaKi: TOBHE BiTHOBJIEHHsI HE3aJIKHOCTI fIepKaB, leMOKpaTii Ta cBOOOmM;
3HUIIEHHS BCiX iCHYIOYMX Ha TOJ YacC COLIia/IbHO-€KOHOMIYHMX Ta i/J€0/MOTiYHMX
3B’A3KiB 3 TOTAJITApHOIO CHCTEMOI0; MOOY/I0BA MAaPIaMEHTChKIX TEeMOKPATIiit,
IIPaBOBUX Ji€p>KaB, MOBAru [0 IpaB JIIOAVHY; CTBOPEHHA BiIKpUTOI pUHKOBOI
€KOHOMIKM; IIOBHE 3a/Ty4Y€HHA O €BPOIIENICHKOI IOMITUYHOI, EKOHOMIYHOI, 6e3-
nekoBoi cucremu. Jlani aBTOp BUAIIAE 1je OAVH BX/INBMIL eTanl (PyHKIIOHY-
BaHHA B4 B nepiomax 2004-2013 pokis, B skomy B 2004 poui Bci KpaiHu JO€x-
HamucA go HATO, a B 2014 poui B KpoMepixcbKiit geknapauii nifepu gep>xas
HNOTOAVIINCh NMPOJOBXXYBAaTH PETiOHA/IbHY KOOIEpallilo, OpieHTOBaHy Ha KOH-
KpeTHi IIpoeKTH. JJOKyMeHT JOCUTh KOHKPeTHO 3adikcyBaB 30BHILIHIIT HanIpsI-
MOK JisibHOCTI rpymu. Kpaium migTBepanm cBiit pyx y 6ik mporecy posimu-
penHA €C Ta TOTOBHICTb HaflaBaTy IOIIOMOIY KpaiHaM, IO NParHyTh TaKOTO
yieHcTBa. OKpeMo Oy/I0 Haro/mouIeHo Ha HaMipi Hafiami ¢popMyBaTy Ta iMIle-
MEeHTyBaTu 30BHilIHIO nonituky €C mo kpain Cxignoi ta IliBgenHo-CxigHol
€sponu. byna noropyxeHa no3ullis MOCUIEHHs cCliBIIpali i3 mapTHepamn y LleH-
TpasbHiil €BpoIi, B3a€EMOJIiA 32 OKPEMUMI HaIpsAIMaMy B IIMPIIOMY PerioHi i3
TpeTiMu KpalHaMy Ta MDKHApOJHUMY OpraHi3alliiMu.

Bxe y 2008 poui no po3pobkm CxXifHOro mapTHepcTBa [O€RHANAC
[Tonpa. ITonpira BupisHsAIacsa aKTMBHICTIO y GOPMYBaHHI CXiJHOTO HANpAMY,
B TOI1 )Ke 4ac, iHIIi KpaiHu rpymm Tex Opanm y4acTb y cHiBIpali 3 KpaiHamMu
CxI1, B Tomy uncri i y popmari B4+CxII, axuit ctas Bxe Tpaguuiitium ¢op-
MaTOM CIiBIIpalli He3aJIeXKHO Bij T0/10ByI0uoi Kpainu B rpymi. Tak, y 2012 poni
0y/10 CTBOpPEHO CIlelliaNibHy IPaHTOBY nporpaMy Buierpaz mis CxigHoro mapr-
HepcTBa (V4EaP) y pamkax MixHapogHoro Buirerpajcbkoro poupuy [2].

OpHyM i3 HampsAMiB chniBpobiTHMITBa MK YKpaiHOIO Ta Hep)kaBamu
B4 € ranysp 6esnexn i o6oponu. 3 2002 p. minicTpu ob6oponnu fep>xaB B4 npo-
BOIATD IIOPivHi 3ycTpidi /11 06roBOopeHH: BilICbKOBMX MUTaHb. YKpaiHa Gepe
y4acTh y umx 3acigjanuax 3 2005 p., a 3 2007 p. cTasa IpUCyTHS Ha 3yCTpidax
HavYa/IbHNKIB TeHepa/lbHUX ITabiB [3, c. 47-48]. V 2008 p. y Bapmasi Binby-
Jacs 4epropa 3ycTpiu MiHicTpiB obopoHm kpain B4 y ¢opmati B4+VYkpaiHa.
ITix 3ycTpiui 6y/10 06rOBOPEHO CTAaH Ta MOX/IMBOCTI €BPOIIEIICHKOI Ta €BpPOAT-
MaHTUYHOI iHTerpanii Ykpainu, npioputeTHi HanpsmMu ciBnpani B 060pOHHiN
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cdepi y popmati B4+YkpaiHa, a TaKOXX Ha piBHi ABOCTOPOHHDBOI B3aEMOAII Mixk
BiJICbKOBMMU BiJOMCTBaMU Jiep>KaB Bumerpazncpkoi rpynu Ta MiHicTepcTBOM
oboponn Ykpainu. Y crinbHiil 3asBi OYiIbBHUKM BilICPKOBUX BifJOMCTB KpaiH
Buerpazcbkoi rpynu MigTBEPAWIN IPO IOAA/Nblle IPOJLOBXEHHA HaJaHHA
JIOTIOMOTY Y 3fiiicHeHHI pedopM Imopo peanisalii YKpalHCBKMX €BpOAaT/IaH-
TUYHUX iHTerpauiiHux 3ycuab [4]. ¥ 2009 poui mpoiimia mopi6Ha 3ycTpiy
npezfcTaBHUKIB MiHicTepcTB 060poHu kpain B4 i Ykpaium y Bypganemrri. [ep-
’KaByu Bumierpapcbkoi Tpyny 3aleBHWINM B HaJaHHI JOIOMOIM IOJO peaisa-
il pedopm B 060poHHIl cdepi, mpoBeneHH] iHPOpMaLiIHOI KaMIIaHii I[ORO
Anpsincy. Ilpo posBurok cmiBmpani B 000poHHIN cdepi cBimuaTh croinbHi
HaBYaHHS aepoMOOiIbHUX Mifipo3finiB OaTtanmpitonHoro piBHsA “Kosaubkuii
cren” (ITonmpiga), koMaHgHO-1TabHI HaByaHHA “IlIBupkmit Tpusy6” (Ilombuia,
Yropuiuua), HaB4anHs “Csitna maBuHa” (CiaoBauumHa, Yropumumza) [5, c. 43];
ciinbHUI mpoekT “CrpusaHHA Koomepanii Bumerpapcpkux kpain ta Ykpainn
y pedbopMyBaHHI 060POHHOI IPOMUCTIOBOCTI” (IIpy 3HauyHiit (iHAHCOBI mif-
TPUMIIi IIOCONBCTB Jiep>kaB B4 B YkpaiHi) [4, c. 43].

Bapro srajatu i mpo y4acTp fiep>kaB B4 y BperynoBaHHiI IMTaHb Ha MOJI-
IOBCbKO-yKpaiHCbKOMY KOpzoHi uepes Micito €C. Tak, 12 tpaBua 2011 poxy
y M. JleBoua (CrroBayuymHa) mpoiinia 3ycTpid KepiBHUKIB 00OpOHHMX BilOMCTB
[Monmpmi, CroBawunHy, Yropuamy, Yexii ta Ykpaian y popmati B4+ Ykpaina. Ha
3ycTpiui 00roBOopIOBaNOCh MUTAHHA IOAO CTBOPeHH:A B pamKax €C Burerpap-
CbKOI 6OJI0BOI TPYIM i3 MOXK/IMBICTIO 3a/Ty4eHHs 1O Hel YKPalHChKMX BiliCbKO-
Bux [1].

Ynpopowx 2014-nodatky 2015 pokiB unenum B4 y odiniliaux 3agpax
HiITpMMany TepUTOpiaNbHy LiMICHICTD YKpaiHu y KOHTEKCTi aHekcii Kpumy
Ta BiitHYM Ha [loH6aci. ¥ rpynHi 2014 poky npem’epu Buerpazicbkol 4eTBipKu
Ha 3acifaHHi y bpaTucnasi oninnnm nonituky Pocii AK Taky, o opyuye cyse-
peHiTer i TepuTopianbHy HiNmicHicCTD YKpalHCHKOI cTOpOHM [7].

[Topanpunit po3BUTOK BiffHOCUH 3 YKpaiHoto Bif B 4 Binbyscsa y 2020-
2021 poxkax B nepiop ronopyBaHHA [lonbuii. 3a iHiLIaTMBY MOIbCHKOI CTOPOHMU
BoceHy 2020 poky Binbymach 3ycTpiu HauanpHUKIB mTabiB kpain B 4. Ha Hiit
00rOBOPIOBA/INICA NNUTAHHS OOOPOHO3JATHOCTI, CIIIPHMX HAaBYaHb a TAKOX
criBnpani 3C 3a ymoB manzemii COVID-19. Y 2021 poni Bif6ynace 3ycrpiv
KepiBHMKIB 1TabiB Kpaid B 4 Ta Ykpainu, sika crocyBanach 6e3 IIeKOBOI CUTY-
anii Ha cxigHomy xoppgoni HATO Ta BilicbkoBOI cmiBmpani Iux ISty KpaiH
(8, c. 148].

IITo cTOCyeTbCs CbOTOfIEHHA, TO 3 IOYaTKOM ITOBHOMACIITAaOHOTO BTOP-
rHeHHs p¢d B YkpaiHy B3aeMmopis ycepenuHi camoro B 4 3asHaB 3MiH yepes
PO306DKHOCTI y miXo#ax mepykaB IIofjo Oe3neKky 71 pearyBaHHs Ha arpeciio pa.
Tax, [Tonpira, CroBauunHa Ta Yexis BifpisHANNUCA aHTUPOCIICHKOIO MTO3UIIIEI0
pasoM i3 6inpmrictio kpain €C Ta HATO. B Toit >xe yac, Yropmmusa BifkpuTo
JIeMOHCTPYBajIa HETOTOBHICTD 10 aHTUPOCINICHKUI CaHKIIiil, 0OMeXXEeHHs B3aeE-
MOBIZHOCKH 3 p¢ Ta MOBHOI MATPUMKM YKpaiHM y HajjaHHi iit mormomoru, oco-
6/1MBO BilICHKOBOI IOTIOMOT.
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OxpeMi ¢axiBui 3acrepiraloTp, [0 BHYTPIllIHI pO30DKHOCTI, fAKi cTamm
0c00/1MBO OMIiTHI 3 24 moTOro 2022 POKY, MOXKYTb CTaTV PeaTbHO0 IPUYNHOIO
A poskony B 4, ajpke BUHMKINM IOCUIN [0 TEPEKIOYEHHSA YBaru y4acHULb
B4 Ha po6oTy B iHmNX perioHanbHMX yrpynoBaHHAX. Hampukmian, y motomy
2022 poxky BigOyBcs npyxHii Bisut CrnaBKoBchoro ¢Gopmary, 4o SIKOTO Hase-
)aTtb ABcTpis, Yexia ta CroBauumna, 10 Kuesa. IcHye nymka, mo cy4acHuin
CTaH CIIPAaB MOXXe IIEPEMICTUTI YKPAITHChKII ITOITIA], 3 Buiierpagcbkoi rpynm Ha
BeiiMapcbKuit TpMKYTHUK, 0 AKOro BXopuTh Ilonpmia, @pannia ta Himeyunna.
Taxuit cueHapiit Mo)Ke MaTy Miclie yepe3 IparHeHHsA YKpaiHU IO OTPUMAHHA
00’elHaHOI MATPUMKN y €BPOIEICbKOMY BuMIpi Bif Bcix gep>xaB-wieHiB €C.
Kpim Toro, BapTOo 3BepHYyTM yBary Ha 3HaueHHA /7 YKpaiHu iHiliaTuBy Tpbhox
Mopis. ITic/A mo4aTKy pociiicbKoro BTOprHeHHS, npe3uieHT Ilonbimi Anpken

Hynay cBoemy 3BepHeHi 1o BepxoBnoi Pagu Ykpainnm 22 tpaBHa 2022 poKy
3asBMB, IIPO HEOOXimHICTb NpuenHanacsa YKpainum po iHimiatuem Tpumop’s
[9, c. 151].

Oco6m1BO NOMITHMMY CTa/IN CYIEPEYHOCTi ABOX IMAPTHEPIiB — YTOPLIVHU
ta [ompmi. [l ocraHHbBOI arpecist 3 60ky PO € eK3MCTEHLIIHNM BUKIVIKOM.
PearyBanH#A Ha arpecito Mae crpareriyHe 3HaueHH: i [lonblui Ta € “yepBOHOIO
NiHiero” y TpUBaMIX JOOPOCYCiNChKIUX BiTHOCHHAX 3 YropimuHoo. Hanpyra y Bin-
HOCMHAaX MK fiep>kaBamy B4, 110 BUABIAETHCA B IEBHOMY 3HVDKEHHI iIHTEHCUB-
HOCTI NOMITUYHMX KOHTAKTIB HAa BUILIOMY PiBHIi Ta B3a€MHIil KPUTUL, CTUMY/IIO-
BaJIa IOUIYK HOBOTO IJIXOAly O B3a€EMOJIl B paMKax Buuierpajgcbkoi 4eTBipKIuL.
Tomy Hapasi criocTepiraeTbcsl 4eproBuii eTan nepeolinku Bumierpajcbkoro rpy-
IIOX0 BJIACHUX NPIOPUTETHMX iHTEPECIB 1 LijIell 3 OIVIAMY Ha HOBi peartii IMoJiTny-
Horo i 6esnekoBoro cepeposuia. [licns noyarky noBHomaciTabHoi arpecii pd
npoty YKpaiHy IO3WLiA YTOPLIMHY CTajIa IPUYMHOK HeOaXKaHHs {HIINX TPHOX
4jieHiB B4 6paTit y4acTb y HU3II 3ycTpideil 3 yropcbKMMM KOJIeTaMyl Ha MiHicTep-
CbKOMY piBHi. 3 oceni 2022 poKy criocTepirammcs cripo6y 3HaliTH HOBi iAX0mM KO
criBIpari B paMkax Burmerpascpkoi rpynu B Tux cepax i NUTaHHAX, MIOH0 AKIX
BCA 4eTBipKa Mae CHinbHi iHTepecn. IlboMy crpusmio ronoByBaHHA B 00’ €IHaHHI
CroBayuyan 3 1 e 2022 p. (o Hel ronoByBaa YropiyHa). I 36epexxeHHs
nopasbuIol cniBpani y B4 Cnosaipka Pecry6riika 3miHMIa piopuTeTHIIT BeK-
TOp po60TV 00’ €HAHHA 3 MOJIITMYHUX MMTAHb Ha iHIII cdhepyu — 30KpeMa MOorIn-
O/IeHH: perioHaIbHOI CIiBIpalli y pO3BUTKY TPAHCHOPTY, aTOMHOI €HEepreTHKIL,
HVI3bKOBYIJICLIEBUX, 3€/IeHMX i NUQPPOBUX TEXHOJIOTi; TpaHcdopMarii, cTiifko-
cTi, MOOIIBHOCTI MOTIOi Ta MDKOCOOUCTICHMX CTOCYHKIB. 26 yepBHs 2023 p. Ha
3yCTpidi I71aB ypAfiB fiepkaB B4 y bparucnasi cropony 3MOIM JOMOBUTHCSA TIPO
OaueHHs MOPSAZIKY JeHHOro 06’egHaHHA Iif roloByBaHHAM Yecbkoi Pecrry6mikm
Ha HacTynmHun pik. [lonpia, AK i mif 4ac nonepegHix 3ycTpivert, HalonAraaa Ha
IOLIYKy 00 €IHYIOUMX YMHHMKIB (rajy3eBa CIIBIIpaIld) i YHUKHEHHIO PO30OiK-
HocTell. [lna mepxkas Bumerpapcpkoi rpymm 6esnexa Ilentpanpaoi Ta CxigHOI
€spomnn i fani € mpiopureroM, a wieHctBo B HATO ta €C — HapiliHOIO rapaHTi€o
6esnexu. 3 1 munHa 2023 p. y Bumierpazcokiii rpymi ronosye Yecbka Pecrry6riika.
[i mporpama ro/oByBaHHS CTPYKTypOBaHA 3a TPbOMA OCHOBHUMU HAIIpAMaMI,
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cepen skux € — [ligrpumka Ykpainy (HagaHHS NOMITUYHOL i TPaKTUYHOI TOIO-
MOrM YKpaiHi Ta ii TpOMajsAHaM y PiSHUX CEKTOpaX, 30KpeMa 4epe3 IpOorpaMu
MixuapognHoro Burerpapcpkoro ¢GoHzy; 06roBopeHHs MaitbyTHporo CxigHOro
IIapTHEPCTBA, OUIYK NUIAXIB CIPUAHHA €BpoiHTerpanii Ykpainu, Mongosuy, Ipy-
3ii Ta iep>kaB 3axigHux bankan) [10].

Ax migcymoByloTh axiBui, kpainu Bumerpapcbkoi rpynm Bigkputi mo
criBpoOiTHUITBA 3 YKpaiHOI, OKPeMO BMOKPEM/IIOIOTb Oe3IIeKy Ta TepUTO-
pianbHy ninicHicTb Ykpainm. Y 3B’A3Ky 3 arpecieto Pocii Ha Cxopi Ykpainn,
B paMKax B4+, 3HaYHO MOCUIMBCSA Mialor B HUTAHHAX Oe3meku. Y HaiBaxkdi
yacyl, KOJIM Ha Yacl CTaso 3aBaHHA 1IOJ0 3aXUCTy TEPUTOPIanbHOI IiMiCHOCTI,
YOTUPU KpaiHU-YIEHU 3allyCTVUIN CIIUIbHY iHIIIIaTUBY 3 pO3IIOAiNLY Ta KOOPAU-
Hanii Mk co6010 3ycnb 3 JOoIIOMOry YKpaiHi y TpaHchOpMalilfHNX Ipolecax.
PerynspHi 3ycrpiui B popmati B4+ Ykpaina npogeMoHcTpyBanyu peanbHuii iHTe-
pec LeHTPAJIbHOEBPOIENChKIUX Jlep>KaB O MiATPUMMKM HAIol Aepkasu. Kpim
TOTO, y 3B’I3KY i3 TVM, III0 eHepreTIYHa Oe3IeKa € OJHNM i3 piopuTeTiB CIiib-
HOI JjisI/IbHOCTI BunerpaicbKoi 4eTBipKy, caMe 3aBJSAKY IX MO3M1Lii Ta JOIIOMO31,
YkpaiHa 3MoI/Ia BIIMOBUTYICD BiJl 3aKyIiBJIi IpUpogHOro rasy 3 pd [11].

BucHoBKM. Meramsuzika IJIMHHICTD iCTOPMYHMX TIOAIii JUKTY€E YMOBY, 1O
MibKHapopHe Oe3eKoBe CIiBpOOITHUIITBO Ma€ 3/i/ICHIOBATUCS 3a TAKVMMIY HaIIpsi-
MaMy: 00OOpPOHHE IUTaHYBAaHHS; PO3BUTOK ONEPATVBHUX MOXK/IMBOCTEN; Y4acTh
y MDKHapOJHMX OIlEpallifiX 3 yPery/lIloBaHHA KpU3 Ha BUKOHAHHA MDKHapOZHUX
3000B’s13aHb AK YKpalH! TaK i MDKHapOITHUX IapPTHEPIB; 3a/Ty4eHHA YKPaiHCbKIX
BilICBKOBMX JJO MDKHapOIHVX MMPOTBOPYMX OIlepaliiil; 0OMiH JOCBiOM 3 OOKY
YkpaiHu y BefieHHi 60i10BMX Aiif; 3apoBaji>KeHHA HOBMX (popM Ta criocobis opra-
Hi3alli/IHO-TIPaBOBOTO PEry/II0BAaHHA B IUTAHHAX MDKHAPOJHOIL JOIIOMOTY; TPAH-
copmariis icHyI04YMX Ha BUHMKHEHHS HOBYX BiJICbKOBO-TIOMITUYHUX 00 €JHAHD.

B ToI1 )Xe 4ac, He BUK/IIOYEHO, 110 HEIIOPO3YMiHHA y JBOCTOPOHHIX BiJ-
HOocyHax 3 [Tonpiiero Ta YropuimHO0 MOXKYTh CTaTH Ha 3aBa/Jii IIBUIKOMY IIPO-
rpecy B IPOCYBaHHi BIacHMX iHiniaTuB Ha piBHi ¢popmary B4+. Tomy, ykpain-
CbKiif CTOpOHi BapTO 3BOXMUTH Ha Iii TPO6IeMI Y ABOCTOPOHHBOMY Aianosi, AKi
MO>XXYTb 3a0JIOKyBaTV BUKOPJMCTaHHA iHCTpyMeHTiB Bumerpapchki rpymm, ampxe
CIiBpOOITHUIITBO Ta MapTHEPCTBO 3 B4 Bizirpae Hafi3BUYaiIHY POb 5K Y €KO-
HOMIYHiJ1, BilICbKOBII1, a 0COOMMBO AUIUIOMATUYHIN Ta 30BHIIIHbO-ITOMITUYHIN
cdepax. BpaxoByroun 3MiHM, fKi BigOymucs 3 XofoM pocilicbKo-yKpaiHChKOI
BilfHY, IIi/IKOM iMOBipHO, 110 [lep>kaBy CIIPSIMYIOTH CBOIO yBary i3 ¢popmary B4+
Ha cHiBpoOiTHMITBO 060POHHO-0€3IIeKOBOTO CIPAMYBAHHA 3 YKpaiHOIO B paM-
KaxX {HIIVX BYUJiB perioHa/JbHIUX 00’ €fHaHb, cepep AKUX MOXYTb 6y Ty i JI106/iH-
CBKUI TPUKYTHIUK, i C1aBKOBCbKUI popMar, i BeliMapcbkmit TpMKy THUK, TOLIO.
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Prypolova L., Kornienko V. Military-legal foundations of security cooperation in
the format V4+ Ukraine

Summary. The article emphasizes that cooperation with international organizations
is a key element of Ukraine’s foreign policy today in the formation of interstate institutions
of the international and regional security system. The development of security cooperation in
the B+ Ukraine format is reviewed. Its features after February 22, 2024 are analyzed.

The authors support the position that Ukraine has a more significant place in the system
of international military relations due to the role of its Armed Forces in the system of collective
security. Today, cardinal changes are taking place in the international arena, which is a means
of coordinating the efforts of sovereign states to establish a reliable security space in Europe.
In view of this, creating a secure environment has become a key issue, in particular for Poland,
Slovakia, the Czech Republic and Hungary, which form the central region of Europe. The Visegrad
Four countries have focused their actions on Euro-Atlantic integration, which has helped them
quickly adapt to new problems and challenges. Therefore, using their experience became a unique
opportunity for Ukraine to optimize its security policy, which, in turn, contributed to strengthening
security in the Central and Eastern European region.

It is concluded that the mega-fast flow of historical events dictates the condition that
international security cooperation should be carried out in the following areas: defense planning;
development of operational capabilities; participation in international crisis management
operations to fulfill international obligations as Ukraine and international partners; involvement
of Ukrainian military in international peacekeeping operations; exchange of experience from
Ukraine in conducting hostilities; introduction of new forms and methods of organizational
and legal regulation in matters of international assistance; transformation of existing ones into
the emergence of new military-political associations.

Key words: security cooperation, format V4+ Ukraine, international legal regulation,
Visegrad Group.
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